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INTRODUCTION 


This  case  arises  out  of  a  battle  between  former  Scientologist 
Gerald  Armstrong  and  the  Scientology  organization.  In  substance, 
while  a  Scientologist  Armstrong  discovered  a  wealth  of  documents 
that  established  that  Scientology  founder,  L.  Ron  Hubbard,  had 
consistently  lied  about  his  past  accomplishments  and  credentials, 
and  was  not  a  man  of  religion  but  instead  ruled  Scientology  with 
an  iron  hand  by  means  of  the  notorious  "Fair  Game  Policy."  V 
Having  been  labelled  "Fair  Game"  after  leaving  Scientology, 
Armstrong,  who  had  been  Hubbard's  archivist,  obtained  from  Omar 
Garrison,  Hubbard's  biographer,  documents  which  exposed  Hubbard's 
lies  so  as  to  protect  himself,  and  sent  these  documents  to  the 
lawyer  who  would  defend  him,  Michael  Flynn.  On  August  2,  1982, 
Scientology  sued  Armstrong  in  LASC  No.  C420153  ("Armstrong  I")  for 
conversion  of  the  documents.  Armstrong  cross-complained  for 
harassment.  Scientology's  complaint  was  tried  before  the 
Honorable  Paul  G.  Breckenridge  who  found  what  Armstrong  said  about 
Scientology  was  true.  (Exhibit  A.)  Thereafter,  the  cross¬ 
complaint  was  settled.  Provisions  of  the  settlement  agreement 
required  Armstrong  to  assist  in  obtaining  the  return  of 
Scientology  documents  including  certain  tapes  in  United  States  v. 


1  Fair  Game  is  the  policy  to  be  enforced  against  "enemies" 
of  Scientology  or  "suppressive  persons."  Allard  v.  Church  of 
Scientology  of  California  (1976)  58  Cal.App.3d  439,  443,  fn.  1; 
Church  of  Scientology  of  California  v.  Armstrong  (1991)  232 

Cal . App.3d  1060,  1067,  283  CR  917  [Defendant  Armstrong  declared 
suppressive  person,  labelled  an  enemy  of  the  church  and  subjected 
to  fair  game  policy.]  According  to  the  Fair  Game  Policy,  such 
persons  upon  whom  it  is  imposed,  "[m]ay  be  deprived  of  property  or 
injured  by  any  means  by  any  Scientologist  without  any  discipline 
of  the  Scientologist.  May  be  tricked,  sued  or  lied  to  or 
destroyed . "  Ibid ;  Allard  v.  Church  of  Scientology  of  California 
(1976)  58  Cal.App. 3d  439,  443,  fn.  1. 
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1 II  Zolin ,  \j  to  not  cooperate  with,  voluntarily  testify  for,  or 

2  II  assist  any  adverse  Scientology  litigant,  governmental  or 

3  II  otherwise,  and  not  be  amenable  to  process  service.  The  settlement 

4  II  also  called  for  Armstrong  not  to  oppose  the  appeal  of  the 

5  II  Breckenridge  decision  and,  unbeknownst  to  Armstrong,  part  of  the 

6  II  settlement  included  side  agreements  wherein  Scientology  agreed  to 

7  II  a  limit  of  damages  on  retrial  of  $25,000.00,  and  when  paid,  to 

8  ||  secretly  reimburse  Armstrong 's  counsel.  (Exhibit  B)  In  other 

9  II  words,  this  was  a  plan  to  eliminate  the  Breckenridge  decision 
10  ||  preventing  collateral  estoppel  in  other  litigation,  and  replacing 
11 1|  it  with  a  public  relations  victory  for  Scientology,  a  "rigged"  re- 
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2  In  United  States  v.  Zolin  (1989)  109S.Ct.  2619,  the 

Court  addressed  whether  the  attorney— client  privilege  between 
Scientology  and  some  of  its  attorneys  should  be  abrogated  on  the 
basis  "that  the  legal  service  was  sought  or  obtained  in  order  to 
enable  or  aid  the  client  to  commit  or  plan  to  commit  a  crime  or 
tort."  Id-  at  2630.  In  Zolin,  the  Supreme  Court  reversed  the 
Ninth  Circuit's  ruling  in  United  States  v.  Zolin  (9th. Cir.  1987) 
809  F.2d  1411  that  the  Government  had  not  made  a  sufficient 
showing  that  there  had  been  "illegal  advice  . . .  given  by 
[Scientology]  attorneys  to  [Scientology]  officials"  to  invoke  the 
crime-fraud  exception  to  the  attorney-client  privilege.  Upon 
reversing  and  remanding,  the  Supreme  Court  ordered  the  Ninth 
Circuit  to  review  partial  transcripts  of  the  tape  recording 
sought  by  the  IRS  in  a  criminal  investigation  of  Scientology  to 
determine  whether  the  crime-fraud  exception  to  the  privilege 
applied.  On  remand,  the  Ninth  Circuit  Court  held: 

"The  partial  transcripts  demonstrate  that  the  purpose  of  the 
[Mission  Corporate  Category  Sort  Out]  project  was  to  cover  up  past 
criminal  wrongdoing.  The  MCCS  project  involved  the  discussion  and 
planning  for  future  frauds  against  the  IRS,  in  violation  of  18 
U.S.C.  §  371.  [citation.]  The  figures  involved  in  MCCS  admit  on 
the  tapes  that  they  are  attempting  to  confuse  and  defraud  the  U.S. 
Government.  The  purpose  of  the  crime-fraud  exception  is  to  exclude 
such  transactions  from  the  protection  of  the  attorney-client 
privilege."  United  States  v.  Zolin  (9th  Cir.  1990)  905  F . 2d  1344, 
1345.  cert,  denied.  Church  of  Scientology  v.  United  States  (1991) 
111  S.Ct.  1309. 
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trial  following  a  "rigged"  appeal.  V 


We  contend  such  a  contract  violates  public  policy. 

Thereafter,  when  in  late  1991  Scientology  sought  to  enforce 
the  contract  before  Judge  Bruce  Geernaert,  who  had  replaced  the 
retired  Judge  Breckenridge  in  Department  56,  Judge  Geernaert 
refused  to  do  so.  He  found  that  the  court  had  no  jurisdiction 
because  the  contract  had  never  been  submitted  to  the  court  as 
Judge  Breckenridge  had  ordered,  and  that  if  the  agreement  had  been 
so  submitted,  it  would  have  been  rejected  as  a  violation  of  public 
policy,  j/ 

When  the  instant  litigation,  Armstrong  II .  thereafter 
commenced,  it  came  back  before  Judge  Geernaert  whom  Scientology 


This  plan  fell  awry  recently  as  the  appellate  court 
confirmed  the  Breckenridge  decision  anyway.  Church  of  Scientology 
v.  Armstrong  (1991)  232  Cal.App.3d  1060. 


Judge  Geernaert  stated: 

"And  I  make  sure  that  it  is  the  kind  of  clear  and  concise  order 
that  can  be  the  subject  of  a  contempt  proceeding.  So  my  belief  is 
Judge  Breckenridge,  being  a  very  careful  judge,  follows  about  the 
same  practice  and  if  he  had  been  presented  with  that  whole 
agreement  and  if  he  had  been  asked  to  order  its  performance,  he 
would  have  dug  his  feet  in  because  that  is  one  of  the  —  I  have 
seen  —  I  can't  say  —  I'll  say  one  of  the  most  ambiguous,  one¬ 
sided  agreements  I  have  ever  read.  And  I  would  not  have  ordered 
the  enforcement  of  hardly  any  of  the  terms  had  I  been  asked  to, 
even  on  the  threat  that,  okay,  the  case  is  not  settled. 

I  know  we  like  to  settle  cases.  But  we  don't  want  to  settle 
cases  and,  in  effect,  prostrate  the  court  system  into  making  an 
order  which  is  not  fair  or  in  the  public  interest. 

So  basically,  I  have  to  conclude  based  upon  the  record  that 
there  was  no  order;  simply,  he  wasn't  presented  the  order.  He  was 
not  asked  to  order  its  performance.  He  didn't  order  its 
performance."  (Exhibit  D  at  p.  52.) 
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peremptorily  disqualified.  bJ  When  Judge  Sohigian  ruled  on  the 
motion  for  a  preliminary  injunction,  he  disagreed  with  Judge 
Geernaert  in  part,  finding  that  the  agreement  violated  public 
policy  as  to  plaintiff  and  defendant  public  entity  litigants  and 
as  to  private  defendant  litigants,  but  not  as  to  private  plaintiff 
litigants.  f/ 

The  issue  of  illegality  is  now  before  this  court  because 
there  can  be  no  contempt  conviction  based  upon  an  order  made  in 
excess  of  the  court's  jurisdiction  inasmuch  as  the  agreement  upon 
which  it  is  based  violates  public  policy  and  improperly  impinges 
on  protected  First  Amendment  right  of  Free  Speech  and  the  right  to 
contract  and  employment,  because  the  injunction  is  ambiguous  and 
requires  constant  supervision  and  because  it  was  procured  by 
fraud.  Finally,  plaintiff  asserts  that  based  upon  the  only 


5  Initially,  Armstrong  demurrered  based  on  public  policy 
grounds  and  a  hearing  was  set  for  July  2,  1992.  On  May  26,  1992 
Armstrong  moved  Judge  Sohigian,  before  whom  the  hearing  on 
Scientology's  motion  for  preliminary  injunction  was  being  heard, 
to  rule  on  the  demurrer  in  accordance  with  LASC  Local  Rule  314 
which  requires  that  the  court  hearing  a  motion  for  a  preliminary 
injunction  while  a  demurrer  is  pending  hear  the  demurrer  first. 
Judge  Sohigian  refused  to  do  so.  (Exhibit  E,  at  p.  34.) 
Thereafter,  Judge  Horowitz  refused  to  rule  on  the  public  policy 
argument  as  was  set  forth  in  the  demurrer.  (Exhibit  F.)  On  July 
13,  1992,  Armstrong  filed  a  petition  for  a  writ  of  mandamus  which 
the  Court  of  Appeal  held  for  four  months  before  denying  "for 
absence  of  facts  showing  entitlement  to  extraordinary  relief." 
(Exhibit  G. ) 

6  Currently,  the  grant  of  the  preliminary  injunction  in 
this  case  is  on  appeal  before  Division  3  of  the  Second  District. 
Appellant's  opening  brief  was  filed  on  January  20,  1993. 
Respondent's  brief  is  due  on  March  22,  1993.  Since  the  issues 
going  to  the  illegality  of  the  agreement  from  which  the  injunction 
was  derived  are  before  the  appellate  court,  it  would  further 
judicial  economy  and  the  administration  of  justice  for  this  Court 
to  defer  ruling  on  the  OSC  re  Contempt  pending  the  appellate 
court's  determination  of  the  issues.  One  reason  for  this  is  the 
disparate  manner  in  which  various  departments  of  this  Court  have 
dealt  with  Armstrong's  assertion  that  the  agreement  is  illegal. 
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reasonable  interpretation  of  Judge  Sohigian's  order,  he  did  not 
violate  it. 

I.  STATEMENT  OF  FACTS 
A.  Armstrong  I 

After  a  lengthy  trial,  Judge  Paul  G.  Breckenridge,  Jr.,  filed 

his  Memorandum  of  Intended  Decision  in  Armstrong's  favor  on  June 

22,  1984  finding,  inter  alia,  as  follows: 

As  indicated  by  its  factual  findings,  the  court  finds  the 
testimony  of  Gerald  and  Armstrong,  Laurel  Sullivan, 

Nancy  Dincalcis,  Edward  Walters,  Omar  Garrison,  Kima  Douglas, 
and  Homer  Schomer  to  be  credible,  extremely  persuasive  and 
the  of  privilege  or  justification  established  and 

corroborated  by  this  evidence  ...  In  all  critical  and 
important  matters,  their  testimony  was  precise,  accurate,  and 
rang  true.  The  picture  painted  by  these  former  dedicated 
Scientologists,  all  of  whom  were  intimately  involved  [with 
the  highest  echelons  of  power  in]  the  Scientology 
Organization,  is  on  one  hand  pathetic,  and  on  the  other, 
outrageous.  Each  of  these  persons  literally  gave  years  of 
his  or  her  respective  life  in  support  of  a  man,  LRH  [L.  Ron. 
Hubbard],  and  his  ideas.  Each  has  manifested  a  waste  and 
loss  or  frustration  which  is  incapable  of  description.  Each 
has  broken  with  the  movement  for  a  variety  of  reasons,  but  at 
the  same  time  each  is  still  bound  by  the  knowledge  that  the 
Church  has  in  its  possession  his  or  her  most  inner  thoughts 
and  confessions,  all  recorded  in  "pre-clear  folders"  or  other 
security  files  of  the  organization,  and  that  the  Church  or 
its  minions  is  fully  capable  of  intimidation  or  other 
physical  or  psychological  abuse  if  it  suits  their  ends.  The 
record  is  replete  with  such  abuse. 

•  •  • 

In  addition  to  violating  and  abusing  its  own  members  civil 
rights,  the  organization  over  the  years  with  its  "Fair  Game" 
doctrine  has  harassed  and  abused  those  persons  not  in  the 
Church  whom  it  perceives  as  enemies.  The  organization  is 
clearly  schizophrenic  and  paranoid,  and  this  bizarre 
combination  seems  to  be  a  reflection  of  its  founder  LRH. 

The  evidence  portrays  a  man  who  has  been  virtually  a 
pathological  liar  when  it  comes  to  his  history,  background, 
and  achievements.  The  writings  and  documents  in  evidence 
additionally  reflect  his  egoism,  greed,  avarice,  lust  for 
power,  and  vindictiveness  and  aggressiveness  against  persons 
perceived  by  him  to  be  disloyal  or  hostile.  ]y 


Judge  Breckenridge  noted  Scientology's  fraud  against  the 
public,  history  of  hiding  evidence,  including  shredding  evidence 

(continued. . . ) 
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Exhibit  A,  at  p.  7-8. 


After  the  Breckenridge  decision,  Armstrong's  cross-complaint 
remained  to  be  tried.  It  was  settled  in  December  1986  by  the 
agreement  giving  rise  to  the  instant  litigation. 

B.  The  Preliminary  Injunction  Hearing 

Scientology  at  the  May  27,  1992  hearing  on  its  preliminary 
injunction  motion  argued  that  Armstrong  had  violated  the 
settlement  agreement  in  two  ways. 

One,  he  had  executed  substantive  declarations  in  violation  of 
Paragraph  7-H.  (Exhibit  C,  Transcript,  May  27,  1992,  at  pp. 
12:26-13:22,  44:15-45:5,  48:7-27.) 

Two,  he  worked  as  a  paralegal  for  Ford  Greene  in  violation  of 
Paragraph  7-G.  (Id.,  at  p.  45:6-27) 

As  to  the  latter  manner  of  alleged  violation,  Scientology 


7 ( . . . continued) 

(Exhibit  A,  at  p.  2  in  Appendix  thereto) ,  and  that  Scientology 
engaged  in  "a  somewhat  sophisticated  effort  to  suppress  (Howard 
Schomer's)  testimony  ...  it  is  abundantly  clear  they  sought  to 
entice  him  back  into  the  fold  and  prevent  his  testimony.  (Id.  at 
Appendix  p.  15)  Judge  Breckenridge  also  ruled  that  Armstrong  was 
free  to  discuss  his  Scientology  experiences  (Id.  at  p.  3) ,  and 
thereafter  Scientology  commenced  using  contracts  such  as  that 
underlying  the  instant  action  to  silence  Armstrong  and  the 
Armstrong  witnesses. 

Some  of  the  valuable  testimony  of  Armstrong  which  the 
contract  seeks  to  suppress  appears  also  in  Judge  Breckenridge' s 
decision.  Armstrong  located  documents  in  the  archives  of 
Scientology's  founder,  L.  Ron  Hubbard,  indicating  that 
representations  made  by  Scientology  and  Hubbard  were  lies. 

When  he  tried  to  prevent  further  deceit  on  the  public,  Armstrong 
was  ordered  to  submit  to  a  "security  check."  (Id.  at  Appendix  p. 
9)  He  was  declared  a  "suppressive  person,"  was  falsely  accused  of 
crimes,  and  made  subject  to  Scientology's  "Fair  Game  Doctrine"  — 
may  be  "tricked,  cheated,  lied  to,  sued,  or  destroyed."  (Id.  at 
Appendix  p.  13.)  Armstrong  had  extensive  knowledge  of  the  "covert 
and  intelligence  operations"  carried  out  by  Scientology  against 
its  enemies.  (Id.  at  p.  Appendix  p.  14.)  He  was  then  harassed, 
followed,  surveilled,  assaulted,  struck  by  a  car,  attempted  to  be 
hit  on  the  freeway,  and  trespassed  upon  by  Scientology  operatives. 
(Ibid. ) 
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agreed  there  had  to  be  a  "nexus  between  Armstrong's  behavior  on 
the  one  hand  and  something  having  to  do  with  information  that  he 
ha[d]  because  of  his  affiliation  with  [Scientology]  on  the  other 
hand [ .  ] "  (Id.,  at  p.  48:28-50:25.)  Indeed,  the  discussion 

regarding  Paragraph  7-G  between  Judge  Sohigian  and  Scientology 
counsel  regarding  "some  reasonable  construction  of  the  contract" 
(Id.,  at  p.  51:11)  proceeded  as  follows: 

THE  COURT:  .  .  .  what  we're  trying  to  do  is  we're 

trying  to  construe  the  agreement  reasonably  so  that  we  know 
what  it  means  to  quote  "voluntarily  assist  or  cooperate  with 
any  person  adverse  to  Scientology  in  any  proceeding  against 
any  of  the  Scientology  organizations"  and  so  forth,  end 
quote.  Voluntary  assistance  or  cooperation  doesn't  mean 
voluntary  assistance  or  cooperation  which  doesn't  trade  on 
some  special  talent  or  skill  Mr.  Armstrong  has  .  .  . 

MR.  WILSON:  Obviously  not.  I  mean,  obviously  the 

intent  of  the  agreement  was  that  there  had  to  be  some 
connection  between  what  Armstrong  was  doing  and  what  he  had 
previously  been  involved  with  with  the  organization. 

(Id.,  at  p.  50:5-25.) 

On  May  28,  1992  Judge  Sohigian  tracked  the  above  quoted 
discussion  in  the  language  that  he  used  when  issuing  the  following 
preliminary  injunction: 

Defendant  Gerald  Armstrong,  his  agents,  and  persons 
acting  in  concert  or  conspiracy  with  him  (excluding  attorneys 
at  law  who  are  not  said  defendant's  agents  or  retained  by 
him)  are  restrained  and  enjoined  during  the  pendency  of  this 
suit  pending  further  order  of  court  from  doing  directly  or 
indirectly  any  of  the  following: 

Voluntarily  assisting  any  person  (not  a  governmental 
organ  or  entity)  intending  to  make,  intending  to  press, 
intending  to  arbitrate,  or  intending  to  litigate  a  claim 
against  the  persons  referred  to  in  sec.  1  of  the  "Mutual 
Release  of  All  Claims  and  Settlement  Agreement"  of  December, 
1986  regarding  such  claim  or  regarding  pressing,  arbitrating, 
or  litigating  it. 

Voluntarily  assisting  any  person  (not  a  governmental 
organ  or  entity)  arbitrating  or  litigating  a  claim  against 
the  persons  referred  to  in  sec  1  of  the  "Mutual  Release  of 
All  Claims  and  Settlement  Agreement"  of  December,  1986. 
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The  court  does  not  intend  by  the  foregoing  to  prohibit 
defendant  Armstrong  from  :  (a)  being  reasonably  available  for 

the  service  of  subpoenas  on  him;  (b)  accepting  service  of 
subpoenas  on  him  without  physical  resistance,  obstructive 
tactics,  or  flight;  (c)  testifying  fully  and  fairly  in 
response  to  properly  put  questions  either  in  deposition,  at 
trial,  or  in  other  legal  or  arbitration  proceedings;  (d) 
properly  reporting  or  disclosing  to  authorities  criminal 
conduct  of  the  persons  referred  to  in  sec.  1  of  the  "Mutual 
Release  of  All  Claims  and  Settlement  Agreement"  of  December, 
1986;  or  (e)  engaging  in  gainful  employment  rendering 
clerical  or  paralegal  services  not  contrary  to  the  terms  and 
conditions  of  this  order." 

(Exhibit  A  to  OSC  Application  ("OSC  Appl.").)  f/ 

C.  Allegations  Supporting  OSC  re  Contempt 

Although  Scientology  alleges  that  Armstrong  has  committed 

seven  violations  of  the  preliminary  injunction  in  its  Points  and 

Authorities  (see  OSC  Appl.  at  pp.  12:28-13:3),  based  upon  Ms. 

Bartilson's  charging  declaration,  it  would  appear  that  eight 

violations  are  actually  charged.  Turning  to  Ms.  Bartilson's 

declaration,  we  see  those  violations  to  be  as  follows: 

1.  Armstrong's  alleged  statement  that  no  court  would  order 
enforcement  of  the  entire  settlement  agreement  and  that 
he  could  not  honor  the  entire  settlement  agreement. 


8  The  Order  was  not  only  based  on  Paragraph  7-G  of  the 
settlement  agreement  as  stated  by  Scientology  on  page  2  of  its  OSC 
application.  It  was  also  based  on  Paragraph  7-H  which  states: 

"H.  Plaintiff  agrees  not  to  testify  or  otherwise  participate 
in  any  judicial,  administrative  or  legislative  proceeding  adverse 
to  Scientology  or  any  of  the  Scientology  Churches,  individuals  or 
entities  listed  in  Paragraph  1  above  unless  compelled  to  do  so  by 
lawful  subpoena  or  other  lawful  process.  Plaintiff  shall  not  make 
himself  amenable  to  service  of  any  such  subpoena  in  a  manner  which 
invalidates  the  intent  of  this  provision.  Unless  required  to  do 
so  by  such  subpoena,  Plaintiff  agrees  not  to  discuss  this 
litigation  or  his  experiences  with  and  knowledge  of  the  Church 
with  anyone  other  than  members  of  his  immediate  family.  As 
provided  hereinafter  in  Paragraph  18(d),  the  contents  of  this 
Agreement  may  not  be  disclosed."  (pp.  10-11  of  the  Settlement 
Agreement,  Exhibit  B  to  OSC  Appl.) 

9  Indeed,  this  is  true.  Compare  the  provision  of 
Paragraph  7-H  requiring  avoidance  of  subpoenas  to  testify  (OSC 

(continued . . . ) 
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(Bartilson  Decl .  ^  4.) 


2.  Armstrong  allegedly  notifying  Los  Angeles  Times  reporter 
Robert  Welkos  of  the  issuance  of  the  preliminary 
injunction.  (Bartilson  Decl.  ^  5.) 

3.  Armstrong  allegedly  requesting  a  fax  of  a  ruling  in 
Aznaran  v.  Church  of  Scientology;  (Bartilson  Decl.  ^  9) 

4 .  Armstrong  allegedly  executing  two  proofs  of  service  in 
Aznaran.  (Bartilson  Decl.  K  11.) 

5.  Armstrong  allegedly  broadly  discussing  with  the  Aznarans 
matters  relating  to  their  case  against  Scientology, 
assisted  in  the  relay  of  communications  between  the 
Aznarans  and  Ford  Greene,  and  provided  assistance  to 
claimants  Tillie  Good,  Denise  Cantin  and  Ed  Roberts. 
(Bartilson  Decl.  ^  12.) 

6.  Armstrong  allegedly  writing  and  mailing  a  letter  dated 
12/22/92  to  Laurie  J.  Bartilson  offering  a  plan  to 
settle  his  case  and  others.  (Bartilson  Decl.  ^  13.) 

7.  Armstrong  allegedly  mailing  copies  of  his  12/22/92 
letter  to  35  individuals  including  anti-Scientology 
litigants  and  attorneys  Vicki  and  Richard  Aznaran,  Larry 
Wollersheim,  Joseph  Yanny,  Toby  Plevin,  John  Elstead  and 
Dan  Leipold.  (Bartilson  Decl.  U  14.) 

8.  Armstrong  allegedly  being  interviewed  on  videotape  by 
Jerry  Whitfield  whom  Scientology  is  suing  through  one  of 
its  staff  members.  (Bartilson  Decl.  21-22.) 

II.  ESSENTIAL  STANDARDS  RE  CONTEMPT 

A.  Armstrong  Is  Entitled  To  Criminal  Procedural  Safeguards 

The  alleged  contemnor  is  entitled  to  criminal  procedural 
safeguards.  City  of  Culver  City  v.  Superior  Court  38  Cal. 2d  435, 
541,  241  P. 2d  258;  Local  Rule  f  332.  The  charge,  findings  and 
judgment  are  to  be  strictly  construed  in  favor  of  the  accused  and 
no  intendments  or  presumptions  can  be  indulged  against  him.  The 
accused  is  also  entitled  to  the  presumption  of  innocence,  Uhler 


9 ( . . . continued) 

Appl .  Ex.  B,  pp.  10-11)  with  Paragraphs  6(a) -(d)  of  the 
preliminary  injunction  which  allow  Armstrong  not  to  avoid  such 
service.  (OSC  Appl.  Ex.  A,  p.  2.) 
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v.  Superior  Court  (1953)  117  Cal.App.2d  147,  255  P.2d  29,  32,  and 

his  guilt  must  be  established  beyond  a  reasonable  doubt.  In  re 
Witherspoon  (1984)  162  Cal.App.3d  1000,  1002; 

In  cases  of  indirect  contempt  the  affidavit  required  by  the 
statutory  declaration  is  the  means  by  which  the  accused  is  given 
notice  of  the  nature  of  the  charge  against  which  he  must  defend. 
Freeman  v.  Superior  Court  (1955)  44  Cal. 2d  533,  536-37,  282  P.2d 
857.  "Due  process  of  law  requires  that  an  accused  be  advised  of 
the  charges  against  him  in  order  that  he  may  have  a  reasonable 
opportunity  to  prepare  and  present  his  defense  and  not  be  taken  by 
surprise  by  evidence  offered  at  his  trial."  In  re  Hess  (1955)  45 
Cal. 2d  171,  175,  288  P.2d  5;  C.C.P.  §§  1211,  1211.5. 

B .  The  Underlying  Order  May  Be  Collaterally  Attacked 
An  order  of  contempt  cannot  stand  if  the  underlying  order  is 
invalid.  In  re  Blaze  (1969)  271  Cal.App.2d  210,  212,  76  CR  551; 

In  re  Misener  (1985)  38  Cal. 3d  543,  558,  213  CR  569. 

To  hold  a  person  guilty  of  contempt  for  violating  an 
injunction,  the  acts  constituting  the  contempt  must  be 
clearly  and  specifically  prohibited  by  the  terms  of  the 
injunction.  [Citations.]  The  party  bound  by  an  injunction 
must  be  able  to  determine  from  its  terms  what  he  may  or  may 
not  do;  he  cannot  be  held  guilty  of  contempt  for  violating  an 
injunction  that  is  uncertain  or  ambiguous  (Ibid. ) .  just  as  he 
may  not  be  held  guilty  of  violating  a  criminal  statute  that 
fails  to  give  him  adequate  notice  of  the  prohibited  acts. 
(Brunton  v.  Superior  Court  (1942)  20  Cal. 2d  202,  205,  124 
P. 2d  831,  833.) 

Sorenson  v.  Superior  Court  (1969)  169  Cal.App.2d  73,  78,  74  CR 
597.  Therefore,  any  ambiguity  in  the  court  order  alleged  to  have 
been  violated  must  be  resolved  in  favor  of  the  accused.  Ibid . ;  In 
re  Blaze,  supra  at  212;  Gottlieb  v.  Superior  Court  (1959)  168 
Cal . App . 2d  309,  313,  335  P.2d  714,  717. 

No  one  may  be  punished  in  contempt  for  the  disobedience  of  a 
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void  order.  Krelina  v.  Superior  Court  (1941)  18  Cal. 2d  884,  885, 

118  P. 2d  470.  If  the  court  acts  in  excess  of  its  jurisdiction  in 
issuing  the  underlying  order,  there  is  no  basis  for  the  order  of 
contempt.  Elysium,  Inc,  v.  Superior  Court  (1968)  266  Cal.App.2d 

763,  765,  72  CR  355.  "[A]  broad  meaning  is  given  to  the  term 


'jurisdiction.'"  Bd.  of  Med.  Examiners  v.  Terminal-Hudson 

Electronics  (1977)  73  Cal.App.3d  376,  388,  140  CR  757.  Indeed, 

our  Supreme  Court  defined  the  meaning  of  jurisdiction  as  follows: 

In  this  state  it  is  clearly  the  law  that  the  violation  of  an 
order  in  excess  of  the  jurisdiction  of  the  reviewing  court 
cannot  produce  a  valid  judgment  of  contempt  [Citations]  and 
that  the  "jurisdiction"  in  question  extends  beyond  mere 
subject  matter  or  personal  jurisdiction  to  that  concept 
described  by  us  in  Abelleira  v.  District  Court  of  Appeal 
(1941)  17  Cal. 2d  280,  at  page  291  ...  "Speaking  generally, 

any  acts  which  exceed  the  defined  power  of  a  court  in  any 
instance,  whether  that  power  be  defined  by  constitutional 
provision,  express  statutory  declaration,  or  rules  developed 
by  the  courts  and  followed  under  the  doctrine  of  stare 
decisis,  are  in  excess  of  jurisdiction,  ..." 

In  re  Berrv  (1968)  68  Cal. 2d  137,  147,  65  CR  273;  California 

Retail  Licruor  Dealers  Institution  v.  United  Farm  Workers  (1976)  57 

Cal.App.3d  606,  610. 

Therefore,  "a  person  affected  by  an  injunctive  order  which 
exceeds  the  jurisdiction  of  the  issuing  court  has  the  choice  of 
complying  with  the  order  and  bringing  a  judicial  challenge,  or 
disobeying  it  and  subsequently  attacking  its  validity  when  he  is 
charged  with  contempt . "  United  Farm  Workers  v.  Superior  Court 


(1975)  14  Cal. 3d  902,  907,  fn.  3,  122  CR  827. 

Here  it  may  be  applied  to  a  case  where,  though  the  court 
has  jurisdiction  over  the  subject  matter  and  the  parties  in 
the  fundamental  sense,  it  has  no  'jurisdiction'  (or  power)  to 
act  except  in  a  particular  manner,  or  to  give  certain  kinds 
of  relief,  or  to  act  without  the  occurrence  of  certain 
procedural  prerequisites."  (Abelleira  v.  District  Court  of 
Appeal  (1941)  17  Cal. 2d  280,  288,  109  P.2d  942,  947.) 

Accordingly,  "An  injunction  based  upon  an  unconstitutional 
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ordinance  exceeds  the  issuing  court's  jurisdiction 
[Citation.]"  (Welton  v.  City  of  Los  Angeles  (1976)  18  Cal. 3d 

497,  507,  134  CR  668  ...)  and  cannot  provide  a  basis  for 

adjudging  the  respondent  party  (here  Opti-Cal)  in  contempt. 

Ibid,  at  fn.  9. 

Likewise,  an  injunction  based  upon  a  contract  which  is  void 

as  either  being  in  restraint  of  trade  or  against  public  policy  is 

subject  to  collateral  attack.  Thus,  if  a  court  grants  injunctive 

relief,  which  under  no  circumstances  it  has  any  authority  to  grant 

to  that  extent  its  judgment  is  void.  Hunter  v.  Superior  Court 

(1939)  36  Cal . App. 2d  100,  97  P.2d  492. 

l.  The  Underlying  Contract,  Hence 
The  Injunction,  Is  Illegal 

A  party  need  not  plead  the  illegality  as  a  defense  and  the 
failure  to  do  so  constitutes  no  waiver.  In  fact,  the  point  may  be 
raised  at  any  time,  in  the  trial  court  or  on  appeal,  by  either  the 
parties  or  on  the  court's  own  motion.  Id.  at  §  444,  at  397; 
LaFortune  v.  Ebie  (1972)  26  Cal. App. 3d  72,  75.  ["When  the  court 
discovers  a  fact  which  indicates  that  the  contract  is  illegal  and 
ought  not  to  be  enforced,  it  will,  of  its  own  motion,  instigate  an 
inquiry  in  relation  thereto."];  Lewis  &  Queen  v.  M.M.  Ball  Sons 
(1957)  48  Cal. 2d  141,  147-148  ["[T]he  court  has  both  the  power 

and  the  duty  to  ascertain  the  true  facts  in  order  that  it  may  not 
unwittingly  lend  its  assistance  to  the  consummation  or 
encouragement  of  what  public  policy  forbids  [and]  may  do  so  on  its 
own  motion."]. 


10 


If  the  question  of  illegality  develops  during  the  course 
of  a  trial,  and  when  a  court  discovers  a  fact  which  indicates  that 
the  contract  involved  is  illegal  and  ought  not  to  be  enforced,  the 
court  must  instigate  an  inquiry  in  relation  thereto.  Thus, 
whenever  the  evidence  discloses  the  relations  of  the  parties  to 

(continued. . . ) 
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The  object  of  a  contract  must  be  lawful.  Civil  Code  sections 


1550,  1596.  If  the  contract  has  a  single  object,  and  the  object 
is  unlawful,  the  entire  contract  is  void.  Civil  Code  section 
1598. 


Civil  Code  section  1668  states: 

All  contracts  which  have  for  their  object,  directly  or 
indirectly,  to  exempt  anyone  from  responsibility  for  his  own 
fraud,  or  willful  injury  to  the  person  or  property  of 
another,  or  violation  of  law,  whether  willful  or  negligent, 
are  against  the  policy  of  law. 

Witkin,  California  Criminal  Law  (2d  ed.  1988),  Vol .  2, 

section  1132,  at  p.  1311,  states: 

It  is  obviously  an  obstruction  of  justice  to  conceal, 
suppress,  falsify  or  destroy  evidence  which  is  relevant  and 
known  to  be  sought  or  desired  for  use  in  a  judicial 
proceedings  or  an  investigation  by  law  officers. 

An  agreement  to  suppress  evidence  or  to  conceal  a  witness  is 

illegal.  Penal  Code  sections  136,  136.1  if/  and  138.  if/ 


10  ( . . .  continued) 

the  transaction  to  be  illegal  and  against  public  policy,  it 
becomes  the  duty  of  the  court  to  refuse  to  entertain  the  action. 
The  disclosure  is  fatal  to  the  case,  and  the  court  is  justified  in 
rendering  judgment  that  neither  party  take  anything  from  the 
other.  Aqran  v.  Shapiro  (1954)  127  Cal.App.2d.Supp.  807,  273  P.2d 
619,  631. 

11  Penal  Code  section  136.1,  in  part,  provides: 

(a)  Except  as  provided  in  subdivision  (c) ,  any  person  who 
does  any  of  the  following  is  guilty  of  a  misdemeanor: 

(1)  Knowingly  and  maliciously  prevents  or  dissuades  any 
witness  or  victim  from  attending  or  giving  testimony  at  any  trial, 
proceeding,  or  inquiry  authorized  by  law. 

(2)  Knowingly  and  maliciously  attempts  to  prevent  or 
dissuade  any  witness  or  victim  from  attending  or  giving  testimony 
at  any  trial,  proceeding,  or  inquiry  authorized  by  law. 

(c)  Every  person  doing  any  of  the  acts  described  in 
subdivision  (a)  or  (b)  knowingly  and  maliciously  under  any  one  or 
more  of  the  following  circumstances,  is  guilty  of  a  felony  .  .  . 
under  any  of  the  following  circumstances:  .  .  . 

(2)  Where  the  act  is  in  furtherance  of  a  conspiracy... 

(4)  Where  the  act  is  committed  by  any  person  for  pecuniary 

(continued. . . ) 
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The  underlying  settlement  agreement  in  this  case  is  illegal 
because  it  was  designed  to  suppress  facts  discrediting 
Scientology,  which  thus  suppressed  would  obstruct  justice.  (See 
Part  I— A,  supra . )  "Agreements  to  suppress  evidence  have  long  been 
held  void  as  against  public  policy,  both  in  California  and  in  most 
common  law  jurisdictions."  Williamson  v.  Superior  Court  (1978)  21 
Cal. 3d  829,  836-37;  People  v.  Pic'l  (1982)  31  Cal. 3d  731,  183  CR 

685;  Marv  R.  v.  B&R  Corporation  (1983)  149  Cal.App.3d  308,  196  CR 

871. 


In  Brown  v.  Freese  (1938)  28  Cal.App.2d  608,  the  California 

Court  of  Appeal  adopted  section  557  of  the  Restatement  of  the  Law 
of  Contracts  prohibiting  as  illegal  those  agreements  which  sought 
to  suppress  the  disclosure  of  discreditable  facts.  The  court 
stated: 

A  bargain  that  has  for  its  consideration  the  nondisclosure  of 
discreditable  facts  ...  is  illegal.  ...  In  many  cases 
falling  within  the  rule  stated  in  the  section  the  bargain  is 
illegal  whether  or  not  the  threats  go  so  far  as  to  bring  the 
case  within  the  definition  of  duress.  In  some  cases, 
moreover,  disclosure  may  be  proper  or  even  a  duty,  and  the 
offer  to  pay  for  nondisclosure  may  be  voluntarily  made. 
Nevertheless  the  bargain  is  illegal.  Moreover,  even  though 
the  offer  to  pay  for  nondisclosure  is  voluntarily  made  and 


11  ( . .  .  continued) 

gain  or  for  any  other  consideration  acting  upon  the  request  of 
another  person.  All  parties  to  such  transaction  are  guilty  of  a 
felony. 

(d)  Every  person  attempting  the  commission  of  any  act 
described  in  subdivisions  (a) ,  (b) ,  and  (c)  is  guilty  of  the 

offense  attempted  without  regard  to  success  or  failure  of  such 
attempt . 

12  "The  general  rule  controlling  in  cases  of  this  character 
is  that  where  a  statute  prohibits  or  attaches  a  penalty  to  the 
doing  of  an  act,  the  act  is  void  .  .  .  The  imposition  by  statute 
of  a  penalty  implies  the  prohibition  of  the  act  to  which  the 
penalty  is  attached,  and  a  contract  founded  upon  such  act  is 
void."  Smith  v.  Bach  183  Cal.  259,  262  quoted  in  Severance  v. 
Kniaht-Counihan  Co.  (1947)  29  Cal. 2d  561,  177  P.2d  4,  8. 
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though  there  is  no  duty  to  make  disclosure  or  propriety  in 
doing  so,  a  bargain  to  pay  for  nondisclosure  is  illegal. 

(Emphasis  added.)  Brown  28  Cal.App.2d  at  618.  In  his  work  Equity 

Jurisprudence  (4th  Ed. 1918)  §  397  at  738,  Professor  Pomeroy 

states : 

Whenever  a  party,  who  as  an  actor,  sets  the  judicial 
machinery  in  motion  to  obtain  some  remedy,  has  violated 
conscience,  good  faith,  or  other  equitable  principle,  in 
his  prior  conduct,  then  the  doors  of  the  court  will  be 
shut  against  him  in  limine;  the  court  will  refuse  to 
interfere  on  his  behalf,  to  acknowledge  his  right,  or  to 
award  him  any  remedy.  [Emphasis  added.] 

Thus,  where  a  contract  is  made  either  (1)  to  achieve  an 
illegal  purpose,  or  (2)  by  means  of  consideration  that  is  not 
legal,  the  contract  itself  is  void .  Witkin,  Summary  of  California 
Law  (9th  Ed.  1987)  Vol.  1,  Contracts,  §  441  at  396. 

Thus,  the  court  will  look  through  provisions  that  may  appear 
valid  on  their  face,  and  with  the  aid  of  parol  evidence,  determine 
that  the  contract  is  actually  illegal  or  is  part  of  an  illegal 
transaction.  Id.  48  Cal. 2d  at  148  ["[A]  court  must  be  free  to 
search  out  illegality  lying  behind  the  forms  in  which  the  parties 
have  cast  the  transaction  to  conceal  such  illegality."];  Witkin,  § 
445  at  398.  Whether  or  not  a  contract  in  a  given  case  is  contrary 
to  public  policy  is  a  question  of  law  to  be  determined  from  the 
circumstances  of  each  particular  case.  Bovard  v.  American  Horse 
Enterprises  (1988)  201  Cal.App.3d  832,  838;  Kallen  v.  Deluq 

(1984)  157  Cal . App. 3d  940,  951;  Russell  v.  Soldinaer  (1976)  59 
Cal . App .3d  633,  642. 

There  are  two  reasons  for  the  rule  prohibiting  judicial 

enforcement,  by  any  court,  of  illegal  contracts. 

[T]he  courts  will  not  enforce  an  illegal  bargain  or  lend 
their  assistance  to  a  party  who  seeks  compensation  for 
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an  Illegal  act  [because]  .  .  .  Knowing  that  they  will 

receive  no  help  from  the  courts  .  .  .  the  parties  are 

less  likely  to  enter  into  an  illegal  agreement  in  the 
first  place. 

Lewis  &  Queen.  48  Cal. 2d  at  149  [308  P.2d  at  719];  Owens  v. 
Haslett  (1950)  98  Cal.App.2d  829,  221  P.2d  252,  254;  Eggleston  v. 
Pantages  (1918)  103  Wash.  458,  175  P.  34,  36;  Maryland  C.  Co.  v. 

Fidelity  &  Cas.  Co.  of  N.Y.  71  Cal.App.  492; 

Fong  v.  Miller  (1951)  105  Cal.App. 2d  411,  414-15.  Morey  v. 

Paladini  (1922)  187  Cal.  727,  738;  Tiedie  v.  Aluminum  Paper 
Milling  Co.  (1956)  46  Cal. 2d  450,  454. 

The  fact  that  the  contract  was  a  settlement  is  of  no  import. 
In  his  partial  granting  of  the  injunction.  Judge  Sohigian  noted 
the  strong  policy  of  enforcing  settlements.  Courts,  however,  have 
routinely  refused  to  enforce  settlement  agreements  that  violate 
public  policy.  In  Fong  v.  Miller,  supra .  enforcement  of  such  a 
settlement  agreement  was  denied. 

Appellants  bitterly  complain  that  the  court's  action 
leaves  Respondent  unjustly  enriched.  The  complaint  is  a 
familiar  one,  it  is  generally  made  by  those  who,  deeming 
themselves  wronged  by  their  companion  in  illegal  ventures, 
find  themselves  denied  of  any  right  to  enforce  their  unlawful 
agreements.  Their  pleas  have  always  been  unavailing.  This 
rule  is  not  generally  applied  to  secure  justice  between 
parties  who  have  made  an  illegal  contract,  but  from  regard 
for  a  higher  interest  —  that  of  the  public,  whose  welfare 
demands  that  certain  transactions  be  discouraged. 

Id .  at  105  Cal.App. 2d  at  pp.  414-415. 

In  Tappan  v.  Albany  Brewing  Co.  (1989)  80  Cal.  570,  571-72 

the  California  Supreme  Court  stated: 

It  was  contended  by  the  Respondent  that  this  was  nothing 
more  than  a  payment  of  a  sum  of  money  by  way  of  a  compromise 
of  litigation,  and  that  such  contracts  have  been  upheld.  We 
do  not  so  construe  the  agreement.  It  was  a  promise  to  pay  . 

.  .  for  the  concealment  of  a  fact  from  the  court  and  the 
parties  material  to  the  rights  of  said  parties,  and  which  it 
was  her  duty  to  make  known.  Such  a  contract  is  against 
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public  policy. 

What  Scientology  is  seeking  to  do  is  to  remove  Armstrong,  and 
all  others  like  him,  from  playing  any  role  in  the  truth¬ 
seeking  process,  whether  such  process  be  found  in  competition  in 
the  public  marketplace  of  ideas,  or  in  the  truth-seeking  forum 
provided  by  the  judiciary.  By  eliminating  those  who  are 
knowledgeable  of  its  history  and  practices,  Scientology  seeks, 
quite  literally,  to  shape  public  opinion  and  skew  judicial 
decision-making  by  writing  its  own  script.  Thus,  with  no  regard 
for  the  truth,  Scientology  may  rest  secure  in  the  knowledge  that 
it  has  purchased  the  silence  of  witnesses  adverse  to  it.  l^J 


13  For  example,  Scientology  unsuccessfully  attempted  to 
enforce  identical  settlement  agreements  against  the  Aznarans.  See 
Exhibit  H  for  motion  for  preliminary  injunction.  For  settlement 
agreements,  see  Exhibit  H-l  and  H-2 .  The  order  denying  the  motion 
for  preliminary  injunction  in  Aznaran  is  attached  hereto  as 
Exhibit  J.  For  an  example  of  the  type  of  information  in  the 
Aznaran  case  that  Scientology  sought  to  suppress,  see  Declaration 
of  Vicki  Aznaran  at  Exhibit  I  (Originally  submitted  herein  as 
Exhibit  J  to  "Request  for  Judicial  Notice  of  Documents  By  Amicus 
Curiae  Joseph  A.  Yanny,  Declaration  of  Graham  E.  Berry  and 
Documents  to  Be  Judicially  Noticed"  filed  herein  on  May  11,  1992. 
[at  K  12:  Personally  destroyed  evidence  ordered  produced  by  Judge 
Breckenridge  in  Armstrong  I ;  at  ^  13,  16-23:  destruction  of 
evidence  and  other  manipulations  of  judicial  system.]  It  is 
remarkably  similar  in  the  disclosure  of  Scientology's  criminal 
activities  to  Armstrong's  Declarations.  (See  Exhibits  A  to  H, 
inclusive,  to  "Declarations  of  Gerald  Armstrong  filed  in  Support 
of  Amicus  Curiae  Brief  of  Joseph  A.  Yanny  in  Opposition  to 
Plaintiff's  Order  to  Show  Cause  re  Preliminary  Injunction"  filed 
3/17/92  in  Marin  County  and  4/13/92  in  Los  Angeles  County  as  part 
of  the  "Declaration  of  Graham  E.  Berry  to  All  Evidence  in  Support 
of  Amended  Amicus  Curiae  Brief  in  Opposition  to  Plaintiff's  Order 
to  Show  Cause  re  Preliminary  Injunction,  Exhibits  A  through  BB  to 
the  Declaration  of  Graham  E.  Berry  in  Support  of  Amicus  Curiae 
Brief,"  filed  in  Marin  County  on  3/17/92  and  herein  on  April  13, 
1992. ) 

14  Witnesses  whose  silence  and  testimony  Scientology 
purchased,  in  conjunction  with  its  purchase  of  Armstrong's, 
included  Howard  Schomer,  Laurel  Sullivan,  Edward  Walters,  Nancy 
Dincalcis  and  Kima  Douglas.  (See  Exhibit  C  to  "Exhibits  To 

(continued. . . ) 
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a.  Contracts  To  Keep  Witnesses  From  Testifying 
On  Behalf  Of  Plaintiffs  Suing  Scientology 
Increase  Burdens  And  Financial  Costs  To 
Litigants  And  Are  Void  Against  Public  Policy 

In  ordering  his  preliminary  injunction,  Judge  Sohigian 
refused  to  enforce  the  injunction  against  governmental  litigants 
(both  plaintiffs  and  defendants)  adverse  to  Scientology,  and 
against  private  defendant  litigants  adverse  to  Scientology.  He 
also  refused  to  enforce  the  "not  amenable  to  service  of  process 
clause"  of  Paragraph  7-H  of  the  contract.  He  did  enjoin  Armstrong 
from  voluntarily  testifying  for  private  plaintiffs  suing 
Scientology  and  enjoined  him  from  signing  any  declarations  for 
such  plaintiffs.  In  so  doing.  Judge  Sohigian  failed  to  see  that 
public  policy  is  served  by  the  administration  of  civil  justice,  as 
well  as  criminal.  Not  only  does  this  threaten  cases  where 
Scientology  is  a  defendant,  but  if  adopted  by  the  defense  bar  as  a 
practice,  it  threatens  the  civil  system. 

The  following  results  can  be  reasonably  foreseen: 

1.  Law  and  motion  or  injunctive  relief  is  sought.  The 
responding  party  lacks  time  for  deposition,  so  needs 
from  Armstrong  a  declaration  to  supply  relevant 
information.  The  injunction  prohibits  it. 

2.  Armstrong  voluntarily  attends  a  trial.  Counsel  for 
private  plaintiff  prosecuting  her  claims  against 
Scientology  spots  him  and  calls  him  to  the  stand.  The 
Scientology  lawyer  interjects,  "Mr.  Armstrong,  if  you 
answer,  we  will  go  back  to  Judge  Sohigian  and  ask  him  to 
hold  you  in  contempt  as  you  were  not  subpoenaed."  The 


1A  ( . .  .  continued) 

Supplementary  Opposition  To  Motion  For  Preliminary  Injunction" 
filed  herein  on  5/7/92. 

Compare  that  the  identities  of  the  above  identified 
witnesses  whose  silence  was  purchased  and  are  identical  to  those 
whom  Judge  Breckenridge  referred  to  as  being  "credible,  extremely 
persuasive  ...  In  all  critical  and  important  matters,  their 
testimony  was  precise,  accurate,  and  rang  true."  (Exhibit  A  at 
p.  7)  They  are  the  same. 
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trial  judge  says,  Mr.  Armstrong,  if  you  fail  to  answer, 
I  will  hold  you  in  contempt." 


3.  A  private  plaintiff  suing  Scientology  outside  of 
California  learns  of  Armstrong's  existence  prior  to 
trial.  Armstrong  cannot  be  subpoenaed  to  attend  trial 
out  of  state,  so  that  plaintiff  loses  a  witness.  if/ 

4.  A  relatively  impecunious  private  plaintiff  suing 
Scientology  calls  Armstrong  to  the  stand  pursuant  to 
subpoena.  Armstrong  is  questioned  for  multiple  days 
because  the  attorney  does  not  know  what  Armstrong  has  to 
say  because  of  the  injunction,  if/ 

5.  Unable  to  interview  Armstrong  in  private,  private 
plaintiffs  suing  Scientology  will  have  to  depose  him  for 
multiple  days  at  great  expense  and  waste  of  time  with 
Scientology  lawyers  looking  over  their  shoulders 
objecting  to  each  question,  and  going  to  court  for 
protective  orders. 

6.  To  combat  an  upcoming  motion,  a  private  plaintiff  suing 
Scientology  takes  a  quick  deposition  of  Mr.  Armstrong  on 
a  few  points.  Later,  when  more  information  is  needed, 
the  litigant  faces  the  "one  deposition"  rule. 

At  best,  Scientology  has  purchased  hindrance  and  expense  for 
any  private  plaintiff  adverse  to  Scientology.  Public  policy  is 
violated  by  contracts  intended  to  so  hinder  the  private  plaintiff 
from  presenting  his  case. 

Our  civil  system  is  more  than  just  redress.  It  is  a  fact¬ 
finding  tool,  laying  precedents  for  our  lives,  businesses  and 
affairs.  It  governs  product  liability,  due  care,  fraud,  x2j  and 


15  A  deposition  adds  greatly  to  the  expense  of  litigants 
and  a  more-expensive  videotaped  deposition  is  not  as  effective  as 
a  live  witness. 

16  The  trial  judge  would,  most  assuredly,  ask  why  the 
witness  was  not  interviewed.  "Well,  your  Honor,  we  tried,  but  he 
was  paid  money  not  to  speak  to  us,  and  an  injunction  enforces  the 
contract.  We  are  sure  he  has  relevant  testimony,  but  we  just 
don't  know  what  it  is." 

17  For  example,  in  the  area  of  cult-related  litigation, 

Justice  Mosk  condemned  the  Moonies'  "deceptive  recruitment 
practices  .  .  .  posed  by  the  fraudulent  induction  of  unconsenting 

(continued. .  . ) 
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safety.  /  To  enforce  public  policy  and  deterrence,  we  have 
punitive  damages.  Class  action  lawsuits  help  large  segments  of 


the  public.  Civil  litigation  presents  safeguards  and  warnings 
against  harmful  and  dangerous  individuals,  civil  and  governmental 
entities . 

b.  The  Case  Law  Makes  No  Distinction  Between 

Civil  And  Criminal  Public  Policy  Violations 

Scientology  may  argue  that  Mary  R. .  supra,  is  inapplicable 

because  it  involves  a  governmental  agency.  As  the  BMQA  needs 

to  investigate,  so  does  a  private  civil  plaintiff.  In  Mary  R.  the 

court  called  the  gag  order  "giving  a  judicial  stamp  of  approval  to 

a  ploy."  149  Cal . App . 3d  at  316.  Its  ruling  extends  beyond 

securing  investigatory  power  for  regulatory  agencies. 

The  stipulated  order  of  confidentiality  is  contrary  to 
public  policy,  contrary  to  the  ideal  that  full  and  impartial 
justice  shall  be  secured  in  every  matter  ...  We  believe  it 
clearly  improper,  even  on  stipulation  of  the  parties,  that 
the  court  should  issue  an  order  designed  not  to  preserve  the 
integrity  and  efficiency  of  the  administration  of  justice  .  . 
.Such  a  stipulation  is  against  public  policy,  similar  to  an 
agreement  to  conceal  judicial  proceedings  and  to  obstruct 
justice.  (Maryland  C.  Co.  v.  Fidelity,  etc.  Co.  71 
Cal. App. 492,  499  ...)  Moreover,  in  light  of  the  statutory 
obligation  of  Division  to  investigate  ..." 

Ibid.  The  use  of  the  term  "moreover"  indicates  that  the  court 


17  ( . .  .  continued) 

individuals  into  an  atmosphere  of  coercive  persuasion 
[brainwashing]."  Molko  v.  Holy  Spirit  Association  (1988)  46 
Cal. 3d  1092,  1118,  252  CR  122. 

18  Similarly,  Scientology's  coercive  retributive  practice 
known  as  "Fair  Game"  has  been  condemned  as  a  "modern  day 
'inquisition'"  requiring  the  imposition  of  civil  liability. 
Wollersheim  v.  Church  of  Scientology  (1989)  212  Cal. App. 3d  872, 
888-89,  pet.  for  cert,  granted,  vacated  and  remanded  on  other 
grounds,  111  S.Ct.  1298  (1991);  aff'd  on  remand  4  Cal. App. 4th  1074 
(1992);  review  granted  on  other  grounds  S011790  (1992). 

19  The  contract  prohibits  contact  with  governmental 
agencies.  See  m  7-E,  7-G  and  10. 
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thought  that  the  regulatory  considerations  in  the  public  policy 
analysis  were  supplementary  to  the  preservation  of  the  integrity 
and  efficiency  of  the  administration  of  justice. 

Scientology  may  argue  that  People  v.  Pic7!,  supra ,  applies 
only  to  criminal  actions.  Such  is  inaccurate.  In  Pic ' 1  the  court 
condemned  the  agreement  to  refuse  to  testify  by  doing  "everything 
in  my  power  ..." 

There  is,  of  course,  no  talismanic  requirement  that  a 
defendant  must  say  "don't  testify"  or  words  tantamount 
thereto  ...  as  long  as  his  words  or  actions  support  the 
inference  that  he  sought  to  prevent  or  dissuade  a  potential 
witness  from  attending  upon  a  trial  ...  a  defendant  is 
properly  held  to  answer.  [Citations.]. 

Pic'l .  31  Cal. 3d  at  p.  740.  In  Pic' 1 .  the  crime  was  a  "bribe"  to 

"dissuade"  a  party  from  attending.  Although  this  case  arose  in 

the  context  of  a  criminal  prosecution.  Penal  Code  §  138  makes  it  a 

crime  to  form  "any  understanding  or  agreement"  for  a  person  not  to 

attend  trial.  The  Penal  Code  applies  to  any  trial  or  judicial 

proceeding,  not  just  criminal,  ff/ 

The  truth  is  the  truth  and  the  suppression  of  the  truth  is 

ruthlessly  anathema  to  the  ascertainment  of  justice. 

c.  The  Court  Cannot  Rewrite  The  Contract 

If  the  contract  has  a  single  object,  and  that  object  is 

unlawful,  the  entire  contract  is  void.  Civil  Code  §  1598.  To 

enforce  part  of  an  illegal  contract,  it  must  be  analyzed  as  to 

whether  it  is  "entire  or  severable."  The  key  is  if  money 

consideration  can  be  apportioned  to  each  of  the  items.  Brown  v. 

Freese .  supra . 


20  Similar  language  exists  in  18  U.S.C.  §  201(b)(3);  18 

U.S.C.  §  201  (c)(2);  Penal  Code  §  136.1. 
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Whether  a  contract  was  entire  or  separable  depends 
upon  its  language  and  subject  matter,  and  this  question 
is  one  of  construction  to  be  determined  by  the  court 
according  to  the  intention  of  the  party. 

It  is  essential  that  the  contract  have  a  lawful  object. 

Civil  Code  §  1596.  If  there  is  a  single  unlawful  object,  it  is 

void.  Civil  Code  §  1608.  Only  when  a  contract  has  clearly 

severable  stipulations  for  each  of  which  there  is  a  separate 

consideration  expressed,  and  there  is  no  reason  to  suppose  the 

expressed  consideration  for  one  part  form  a  part  of  consideration 

for  another  part,  can  the  contract  be  separated.  14  Cal.Jur.3d, 

Contracts,  p.  336?  McVicker  v.  McKenzie  136  Cal.  656.  Only  if 

the  court  can  lay  illegal  consideration  to  a  specific  portion  of 

the  contract  may  it  enforce  other  parts.  Keene  v.  Harlina  61 

Cal. 2d  318. 

Since  the  money  paid  to  Armstrong  logically  is  applicable  to 
the  settlement  of  his  cross-complaint,  Judge  Sohigian  could  not 
apportion  it  to  support  the  portions  of  the  contract  which  violate 
public  policy. 

2 .  The  Injunction  Is  Fatally  Ambiguous 

Armstrong  is  enjoined  from  "directly  or  indirectly  .  .  . 

voluntarily  assisting"  individuals  intending  to  make  or  litigate  a 
claim  against  Scientology  regarding  said  claim,  voluntarily 
assisting  such  persons  arbitrating  or  litigating  a  claim  against 
Scientology,  but  is  not  prohibited  from  "being  reasonably 
available  for  the  service  of  subpoenas  on  him",  testifying 
truthfully,  disclosing  criminal  conduct  of  Scientology  to 
authorities,  and  "engaging  in  gainful  employment  rendering 
clerical  or  paralegal  services  not  contrary  to  the  terms  and 
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conditions  of  this  order." 
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Gerald  Armstrong  works  for  Ford  Greene.  Greene  litigates 

3 

against  Scientology.  Does  the  mere  fact  of  Armstrong's  employment 

4 

by  Greene  constitute  assistance  within  the  terms  of  the 

5 

injunction?  Is  Armstrong  in  violation  of  the  order  when  he  works 

6 

on  non-Scientology  cases,  because  in  so  helping  Greene  carry  his 

7 

case  load  he  enables  Greene  to  dedicate  more  time  litigating 

8 

against  Scientology?  In  other  words  by  being  a  live,  breathing 

9 

body  in  Greene's  office  providing  assistance  in  non-Scientology 

10 

cases  does  Armstrong  provide  "indirect  assistance"  in  Scientology 

11 

cases?  Is  Armstrong  in  violation  of  the  injunction  when  he 

12 

answers  the  phone  and  somebody  suing  Scientology  is  on  the  other 

13 

end?  If  Armstrong  orders  office  supplies  some  of  which  will  be 

14 

used  in  anti-Scientology  litigation,  is  he  in  violation?  If 

15 

Armstrong  handles  outgoing  Scientology-related  mail?  Opens  an 

16 

envelope  from  Bowles  and  Moxon?  Licks  a  stamp  to  be  placed  on  a 

17 

letter  to  an  anti-Scientology  litigant?  Goes  to  the  post  office? 

18 

Assembles  exhibits  to  a  brief  opposing  a  Scientology  motion? 

19 

Signs  a  proof  of  service  when  Mr.  Greene  is  out  of  town? 

20 

How  is  Armstrong  to  ascertain  what  and  who  are  "all 

21 

Scientology  and  Scientology  affiliated  organizations  and  entities 

22 

and  their  officers,  agents,  representatives,  employees, 

23 

volunteers,  directors,  successors,  assigns  and  legal  counsel [?]" 

24 

Is  he  required  to  interview  each  person  he  does  not  know  in  order 

25 

to  determine  whether  or  not  such  person  is  affiliated  with  a 

26 

Scientology-related  organization.  Since  the  injunction  is  not 

27 

clear  about  what  Armstrong  can  or  cannot  do,  however,  this 

28 

provision  is  vague  and  unclear.  It  restricts  his  employment. 

HUB  LAW  OFFICES 

Ford  Greene,  Esquire 

711  Sir  Francis  Drake  Blvd. 
San  Anselmo,  CA  94960 
(415)  258-0360 

"  Page  2  3  .  MEMORANDUM  IN  OPPOSITION  TO  OSC  RE  CONTEMP 
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It  is  a  basic  principle  of  due  process  that  an  enactment 
is  void  for  vagueness  if  its  prohibitions  are  not 
clearly  defined.  Vague  laws  offend  several _ important 
values.  First,  because  we  assume  than  man  is  free  to 
steer  between  lawful  and  unlawful  conduct,  we  insist 
that  laws  give  the  person  of  ordinary  intelligence  a 
reasonable  opportunity  to  know  what  is  prohibited,  so 
that  he  may  act  accordingly.  Vague  laws  may  trap  the 
innocent  by  not  providing  fair  warning.  Second,  if 
arbitrary  and  discriminatory  enforcement  is  to  be 
prevented,  laws  must  provide  explicit  standards  for 
those  who  apply  them.  Second,  if  arbitrary  and 
discriminatory  enforcement  is  to  be  prevented,  laws  must 
provide  explicit  standards  for  those  who  apply  them.  A 
vague  law  impermissibly  delegates  basic  policy  matters 
to  policemen,  judges,  and  juries  for  resolution  on  an  ad 
hoc  and  subjective  basis,  with  attendant  dangers  of 
arbitrary  and  discriminatory  application.  Third,  but 
related,  where  a  vague  statute  "abut[s]  upon  sensitive 
areas  of  basic  First  Amendment  freedoms,"  it  "operates 
to  inhibit  the  exercise  of  [those]  freedoms."  Uncertain 
meanings  inevitably  lead  citizens  to  "steer  far  wider  of 
the  unlawful  zone  .  .  .  than  if  the  boundaries  of  the 

forbidden  areas  were  clearly  marked." 

Gravned  v.  City  of  Rockford  (1972)  408  U.S.  104,  108-09.  An 

additional  reason  which  supports  the  void  for  vagueness  rule  is 

that  such  vagueness  encourages  erratic  application  and  permits  and 

encourages  harsh  and  discriminatory  enforcement,  particularly 

against  he  who  merits  the  displeasure  of  the  authorities,  in  this 

case  Scientology,  which  has  declared  Armstrong  its  "enemy,"  a 

"suppressive  person"  subject  to  its  "Fair  Game  Doctrine." 

Paoachristou  v.  City  of  Jacksonville  (1972)  405  U.S.  156,  162, 

170;  Colautti  v.  Franklin  (1979)  439  U.S.  379,  390. 

a.  The  Injunction  Is  Too  Uncertain 
To  Be  Specifically  Performed 

Civil  Code  section  3390  (5)  prohibits  enforcement  by  specific 
performance  of  "an  agreement,  the  terms  of  which  are  not 
sufficiently  certain  to  make  the  precise  act  which  is  to  be  done 
clearly  ascertainable."  When  one  seeks  to  obtain  specific 
performance,  "a  greater  degree  or  amount  of  certainty  is  required 
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in  the  terms  of  an  agreement  which  is  to  be  specifically  executed 

in  equity  than  is  necessary  in  a  contract  which  is  the  basis  for 

an  action  at  law  for  damages."  Long  Beach  Drug  Co.  v.  United  Drug 

Co.  (1939)  13  Cal. 2d  158,  88  P.2d  698,  701.  Thus,  even  though  a 

contract  might  be  valid,  it  is  not  necessarily  specifically 

enforceable,  or  the  proper  subject  of  a  prohibitory  injunction  due 

to  its  intrinsic  nature,  or  due  to  lack  of  definiteness.  Ibid; 

Lind  v.  Baker  (1941)  48  Cal. 2d  234,  119  P.2d  806,  812;  Hunter  v. 

Superior  Court,  supra .  36  Cal.App.2d  100,  97  P.2d  at  498. 

Even  though  the  trial  court  rewrote  the  contract  provisions 

found  at  7-G  and  7-H  of  the  settlement  agreement,  for  the  reasons 

discussed  above  the  provisions  of  the  injunction  are  fraught  with 

uncertainty  and  therefore  not  susceptible  of  specific  performance. 

Thus,  there  are  no  "contractual  terms  which  are  sufficiently 

definite  to  enable  the  court  to  know  what  it  is  to  enforce." 

Tamarind  Lithography  Workshop  v.  Sanders  (1983)  143  Cal.App.3d 

571,  575;  Henderson  v.  Fisher  (1965)  236  Cal.App.2d  468,  477. 

The  provisions  of  the  injunction  are  fatally  uncertain. 

b.  The  Injunction  Is  Unenforceable  Because 

It  Requires  Continuous  and  Ongoing  Supervision 

Moreover,  a  contract  which  requires  a  continuing  series  of 

acts  and  demands  cooperation  between  the  parties  for  successful 

performance  of  those  acts  is  not  subject  to  specific  performance. 

Thavler .  255  Cal.App.2d  at  303. 

Courts  of  equity  will  not  decree  the  specific  performance  of 
contracts  which,  by  their  terms,  stipulate  of  a  succession  of 
acts  whose  performance  cannot  be  consummated  by  one 
transaction  inasmuch  as  such  continuing  performance  requires 
protracted  supervision  and  direction. 

Id.  at  255  Cal.App.2d  at  304;  Whipple  Quarry  Co.  v.  L.C.  Smith 
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In  addition  to  being  overbroad,  vague  and  uncertain,  the 
injunction  would  require  constant  supervision  to  enforce.  The 
court  would  have  to  be  at  Armstrong's  elbow  making  determinations 
as  to  when  anything  which  related  to  Scientology  was  sufficiently 
attenuated  therefrom  to  allow  him  to  work  on  it  in  the  course  of 
his  employment,  or  deciding  when  someone  or  something  was  or  was 
not  adverse  to,  or  aligned  against  Scientology.  It  is  an 
invitation  for  Scientology  to  ensconce  itself  in  the  office  of 
adverse  counsel.  Ford  Greene.  It  is  impossible  for  the  Court  to 
decipher  the  ambiguities  inherent  in  the  injunction.  But  even  if 
it  could  be  rationally  construed,  the  injunction  could  never  be 
enforced. 

c.  At  Most  The  Injunction  Commands  Armstrong  Not  To 
Use  His  Special  Talents  And  Knowledge  Regarding 
Scientology  In  The  Course  Of  His  Employment  As 
Ford  Greene's  Paralegal  And  Clerk 

In  light  of  the  arguments  of  Scientology  and  the 
comments  of  the  Court  during  argument  as  to  whether  the 
preliminary  injunction  should  issue  or  not,  it  is  clear  that  as  to 
working  for  Greene  there  had  to  be  a  "nexus  between  Armstrong's 
behavior  on  the  one  hand  and  something  having  to  do  with 
information  that  he  ha[d]  because  of  his  affiliation  with 
[Scientology]  on  the  other  hand"  in  order  for  there  to  be  a 
violation  of  the  order.  (Exhibit  A,  p.  48:28-50:25.)  Indeed, 
counsel  and  the  Court  both  agreed  that  in  order  to  reasonably 
construe  the  contract  "there  had  to  be  some  connection  between 
what  Armstrong  was  doing  and  what  he  had  previously  been  involved 
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with  with  the  organization." 


(Exhibit  A,  p.  50:5-25.) 


Therefore,  according  to  such  a  reasonable  construction  of  the 
settlement  agreement,  were  Armstrong  to  provide  un-subpoenaed 
testimony  to  an  individual  pressing  a  claim  against  Scientology, 
or  perhaps  to  discuss  his  knowledge  of  Scientology  with  such  a 
person,  a  violation  of  the  injunction  might  be  found,  whereas 
affixing  a  stamp  upon  an  envelope,  taking  a  telephone  call,  or 
sign  a  proof  of  service  regarding  one  of  Greene's  clients  pressing 
a  claim  against  Scientology  would  not. 

3.  Scientology  Should  Be  Judicially  Estopped 

From  Asserting  Armstrong's  Performance  Of  Routine 
Clerical  And  Paralegal  Duties  In  Scientology 
Litigation  Violates  The  Injunction 

During  the  course  of  his  July  22,  1992  session  of  Mr. 

Armstrong's  deposition,  Mr.  Wilson  advised  him  that  the 
performance  of  routine  clerical  and  paralegal  duties  were  not 
considered  to  be  violations  of  a  reasonable  reading  of  the 
injunction.  (See,  Exhibit  K,  at  pp.  190:2-191:15,  197:3-198:10, 
199:19-200:6) 

Now,  after  having  lulled  Armstrong  into  the  reasonable 
belief  that  the  duties  he  performed  in  the  course  of  his 
employment  by  Mr.  Greene  were  not  violations  of  the  injunction, 
Scientology  states  that  such  duties  do  violate  the  agreement  and 
are  attempting  to  have  Armstrong  jailed  for  it.  Alleged  as 
specific  violations  are  Armstrong's  following  actions: 

►  Armstrong  allegedly  requesting  a  fax  of  a  ruling  in 
Aznaran  v.  Church  of  Scientology;  (Bartilson  Decl.  f  9) 

►  Armstrong  allegedly  executing  two  proofs  of  service  in 
Aznaran.  (Bartilson  Decl.  %  11.) 

►  Armstrong  allegedly  broadly  discussing  with  the  Aznarans 
matters  relating  to  their  case  against  Scientology, 
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assisted  in  the  relay  of  communications  between  the 
Aznarans  and  Ford  Greene,  and  provided  assistance  to 
claimants  Tillie  Good,  Denise  Cantin  and  Ed  Roberts. 
(Bartilson  Decl .  «[[  12.) 

Under  the  doctrine  of  judicial  estoppel  "a  party  who  has 

assumed  a  particular  position  in  litigation  may  under  some 

circumstances  be  estopped  from  taking  an  inconsistent  position  to 

the  detriment  of  the  other  party."  No  v.  Hudson  (1977)  75 

Cal . App. 3d  250,  258,  142  CR  69.  Judicial  estoppel 

.  .  .  prevents  a  party  who  has  assumed  a  particular 

position  in  a  judicial  proceeding  to  assume  an 
inconsistent  position  to  the  prejudice  of  the  adverse 
party  in  a  subsequent  proceeding  involving  the  same 
parties  and  questions.  .  .  The  position  must  be  clearly 

inconsistent  so  that  one  necessarily  excludes  the  other. 

The  application  has  also  sometimes  been  limited  by  the 
requirement  that  to  permit  one  party  to  change  must  be 
unjust  to  the  other  party. 

Coleman  v.  Southern  Pacific  Company  (1956)  141  Cal. App. 2d  121,  296 

P.2d  386,  391.  Primarily,  what  is  required  is  that  the  party 
against  whom  the  estoppel  would  be  invoked  "plays  7 fast  and  loose 
with  the  courts7  by  7 intentional  self-contradiction  .  .  .  as  a 

means  of  obtaining  unfair  advantage.7"  Id.,  296  P.2d  at  392. 

Based  upon  Mr.  Wilson's  comments  to  the  court  that  Armstrong 
should  not  be  enjoined  from  performed  clerical  and  paralegal 
duties  that  could  be  routinely  performed  and  which  were  not 
connection  with  the  knowledge  that  Armstrong  had  gained  while  a 
Scientologist,  in  conjunction  with  his  statements  of  the  record  to 
Armstrong  during  the  course  of  his  deposition,  Scientology  should 
be  estopped  from  now  seeking  to  have  this  court  hold  Armstrong  in 
contempt  for  doing  the  same  acts. 
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4 .  The  Settlement  Agreement  Was  Obtained  By  Fraud 

Armstrong's  former  lawyer,  Michael  Flynn,  is  expected  to 
testify  fV  at  the  contempt  hearing  on  Armstrong's  behalf  that  in 
order  to  induce  Armstrong  to  settle  Scientology  attorney,  Lawrence 
Heller  and  other  Scientology  counsel,  represented  that  as  L.Ron 
Hubbard  had  died  in  January  1986,  Scientology,  having  repudiated 
the  practices  of  "Black  PR  [Public  Relations]"  ff/  and  "Fair 
Game,"  fV  and  disbanded  the  notorious  Guardian's  Office,  fV  had 


21  Having  signed  a  settlement  agreement  himself  with 
Scientology,  Flynn  is  unable  to  provide  a  declaration  for  fear  of 
being  the  subject  of  a  lawsuit  and  injunction  as  has  Armstrong 
here . 


22  See .  Declaration  of  Jerry  Whitfield  Submitted  in 

Opposition  to  Order  to  Show  Cause  re  Contempt,  If  8.  Whitfield's 
declaration  was  necessitated  by  and  in  direct  response  to 
Scientologist  and  Scientology  attorney,  Laurie  J.  Bartilson's, 
"Black  PR"  statement  that  he  is  "a  self-proclaimed  'specialist'  in 
the  'deprogramming'  of  Church  of  Scientology  parishioners  .  .  . 

[Armstrong  supplied]  Whitfield  with  a  videotape  for  Whitfield's 
use  in  forcible  deprogrammings  to  force  unwilling  Scientologists 
to  renounce  their  faith  .  .  (Points  and  Authorities  in  Support 

of  Order  to  Show  Cause  at  p.  9:2-14.) 

23  That  the  imposition  of  the  Fair  Game  Policy  is  currently 
practiced  is  clearly  revealed  by  Scientology's  "attempt  to  ruin 
FORD  GREENE  on  a  personal  and  professional  basis  because  of  his 
activities  on  behalf  of  the  Cult  Awareness  Network,  his  outspoken 
and  public  criticism  of  SCIENTOLOGY,  his  representation  of  former 
Scientologists,  particularly  Richard  and  Vicki  Aznaran,  and  his 
current  working  relationship  with  GERALD  ARMSTRONG,  a  former  high- 
ranking  Scientologist."  Declaration  of  Garry  L.  Scarff  In 
Opposition  to  OSC  re  Contempt,  at  f  3.  Scientology's  scheme  has 
included  the  rifling  of  the  legal  files  of  his  clients  in  his 
office,  the  spread  of  rumors  of  drug  trafficking,  the  portrayal  of 
Greene  as  a  sex  fiend  who  trades  homosexual  sex  favors  in  return 
for  legal  representation,  as  a  homosexual  rapist,  as  being 
infected  with  the  AIDS  virus,  the  filing  of  complaints  with  the 
State  Bar,  and  the  severing  of  the  brake  lines  to  his  car.  Id  at 
11  4-7.  Such  plans  have  been  coordinated  by  Bowles  and  Moxon 
partners  and  Scientologists,  TIMOTHY  BOWLES  and  KENDRICK  MOXON. 
Id.  at  If  7  &  8. 

24  See.  United  States  v.  Heldt  (1981)  668  F.2d  1238,  1247, 

cert,  denied  (1982)  102  S.Ct.  1971.  ["The  Guardian's  Office  is 

(continued. .  . ) 
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reformed  its  antisocial  practices  and  policies.  Based  upon  these 
representations  to  Armstrong's  counsel,  which  were  relayed  to 
Armstrong,  Armstrong  settled.  These  representations  were  false 
inasmuch  as  Scientology  never  ceased  its  Black  PR 

The  elements  of  actual  fraud,  whether  in  contract  or  in  tort, 
have  been  stated  as  follows:  There  must  be  (1)  a  false 
representation  or  concealment  of  a  material  fact  (or,  in  some 
cases,  an  opinion)  susceptible  of  knowledge,  (2)  made  with 
knowledge  of  its  falsity  or  without  sufficient  knowledge  on  the 
subject  to  warrant  a  representation,  (3)  with  the  intent  to  induce 
the  person  to  whom  it  is  made  to  act  upon  it;  and  such  person 
must  (4)  act  in  reliance  upon  the  representation  (5)  to  his 
damage.  Harding  v.  Robinson  (1917)  175  Cal.  534,  538;  Wolfe  v. 

Severns  (1930)  109  Cal.App.  476,  485;  1  Witkin,  Summary  of 

California  Law  §  393. 

The  act  constituting  actual  fraud  may  be  concealment  or  "any 
other  act  fitted  to  deceive."  Specifically,  "[t]he  suppression  of 
that  which  is  true,  by  one  having  knowledge  or  belief  of  the  fact" 
is  actual  fraud.  Civil  Code  §  1572  (3) ;  Williamson  &  Vollmer 
Engineering  v.  Sequoia  Ins.  Co.  (1976)  64  Cal.App. 3d  261,  273;  1 
Witkin,  Summary  of  California  Law.  §  398.  The  Restatement  points 
out  that  concealment  is  an  affirmative  act,  equivalent  to  a 
misrepresentation  (Comment  a) ,  and  that  it  usually  consists  either 


24  ( . .  .  continued) 

charged  with  the  protection  of  Scientology.  The  Guardians  handle 
intelligence  matters  including  covert  operations  to  acquire 
Government  documents  critical  of  Scientology,  internal  security 
within  Scientology,  and  covert  operations  to  discredit  and  remove 
from  positions  of  power  all  persons  whom  Scientology  considers  to 
be  its  enemies . " ] 


I 
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in  actively  hiding  something  from  the  other  party,  or  preventing 
him  making  an  investigation  that  would  have  disclosed  the  true 
facts  (Comment  b) . 

The  purpose  of  the  catch-all  statement,  "any  other  act"  is 

suggested  in  Wells  v.  Zenz  (1927)  83  Cal.App.  137. 

"Fraud  is  a  generic  term  which  embraces  all  the  multifarious 
means  which  human  ingenuity  can  devise  and  are  resorted  to  by 
one  individual  to  get  an  advantage  over  another.  No  definite 
and  invariable  rule  can  be  laid  down  as  a  general  proposition 
defining  fraud,  and  it  includes  all  surprise,  trick,  cunning, 
dissembling,  and  unfair  way  by  which  another  is  deceived. 

The  statutes  of  California  expressly  provide  that  .  .  .  any 

other  act  fitted  to  deceive  is  actual  fraud." 

In  this  case,  actual  fraud  in  both  the  form  of  concealment 

and  active  misrepresentation  exist. 

5.  The  Injunction  Is  An  Unconstitutional 

Prior  Restraint  Which  Is  Predicated  Upon  The 
Suppression  Of  The  Content  Of  Armstrong's  Speech 

a.  Enforcement  Of  The  Injunction  By  Contempt 

Violates  Armstrong's  First  Amendment  Rights 

The  First  Amendment  right  to  free  speech  is  applicable  to  the 

states  through  the  Fourteenth  Amendment.  Gitlow  v.  New  York 

(1925)  268  U.S.  652,  666.  The  U.S.  Supreme  Court  has  stated  that 

"Prior  restraints  on  speech  and  publication  are  the  least 

tolerable  infringement  on  First  Amendment  rights."  Nebraska  Press 

Association  v.  Stuart  (1976)  427  U.S.  539,  559.  Thus,  "The  loss 

of  First  Amendment  freedoms,  for  even  minimal  periods  of  time, 

unquestionably  constitutes  irreparable  injury."  Elrod  v.  Burns 

(1976)  427  U.S.  347,  373-74,  49  L.Ed.2d  547;  C.B.S. ,  Inc,  v.  U.S. 

District  Court  (9th  Cir.  1984)  729  F.2d  1174,  1177.  An  injury  is 

irreparable  only  if  it  cannot  be  undone  through  monetary  remedies. 

Cate  v.  Oldham  (11th  Cir.  1983)  707  F.2d  1176,  1189.  "Under  our 

constitutional  system  prior  restraints,  if  permissible  at  all,  are 

permissible  only  in  the  most  extraordinary  of  circumstances." 
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C. B. S . .  729  F . 2d  at  1183.  Therefore,  prior  restraint  on 

expression  comes  with  a  "heavy  presumption"  against  constitutional 

validity.  Organization  For  A  Better  Austin  v.  Keefe  (1971)  402 

U.S.  415,  419.  In  addition,  the  Supreme  Court's  "decisions 

involving  associational  freedoms  establish  that  the  right  of 

association  is  a  'basic  constitutional  freedom'  [citation]  that  is 

'closely  allied  to  freedom  of  speech  and  a  right  which,  like  free 

speech,  lies  at  the  foundation  of  a  free  society.'"  Buckley  v. 

Valeo  (1976)  424  U.S.  1,  25. 

The  effect  of  the  injunction  issued  below  is  to  prevent 

Armstrong  both  from  freely  speaking  with  the  class  of  people  who 

have  been  injured  and  harmed  by  Scientology,  as  well  as 

associating  with  them.  Under  the  same  principles  employed  by 

Judge  Sohigian  a  rape  victim  could  be  enjoined  from  associating 

and  communicating  with  other  rape  victims  because  she  signed  a  gag 

agreement  with  her  attacker.  It  makes  no  sense  that  a  criminal 

organization  ff/  can  buy  the  silence  of  its  victims  and 

then  use  the  power  of  the  judiciary  to  enforce  it. 

Even  where  individuals  have  entered  into  express  agreements 
not  to  disclose  certain  information,  either  by  consent 
agreement  [citation] ;  or  by  an  employment  contract  and 
secrecy  oath  [citation],  the  courts  have  held  that  judicial 
orders  enforcing  such  agreements  are  prior  restraints 
implicating  First  Amendment  rights. 

In  Re  Halkin  (D.C.  Cir.  1979)  598  F.2d  176,  190. 

Professor  Melville  B.  Nimmer,  in  Freedom  of  Speech:  A 

Treatise  on  the  First  Amendment  (1984)  put  the  value  of  freedom  of 

speech  and  thought  as  follows: 


25  See,  United  States  v.  Heldt  (1981)  668  F.2d  1238,  1247, 

cert,  denied  (1982)  102  S.Ct.  1971. 
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But  it  is  not  just  the  search  for  political  truth  for 
which  freedom  of  speech  is  a  necessary  condition.  The 
search  for  all  forms  of  "truth,"  which  is  to  say  the 
search  for  all  aspects  of  knowledge  and  the  formulation 
of  enlightened  opinion  on  all  subjects  is  dependent  upon 
open  channels  of  communication.  Unless  one  is  exposed  to 
all  the  data  on  a  given  subject  it  is  not  possible  to 
make  an  informed  judgement  as  to  which  "facts"  and  which 
views  deserve  to  be  accepted.  If  any  governmental  body, 
be  it  a  legislative  body,  a  censorship  board,  the  police 
department  or  a  court  of  law,  decides  that  the  public 
should  not  have  access  to  some  of  the  data  on  any  given 
topic  because  the  communication  of  such  data  will  prove 
injurious  in  some  manner,  to  that  extent  the  public's 
ability  to  make  an  informed  judgement  on  such  topic  is 
crippled  by  a  distortion  of  the  data  before  it. 

M.B.  Nimner,  Freedom  of  Speech:  A  Treatise  on  the  First  Amendment 

(1984)  §  1 . 02 [A]  p.  1-7. 

It  is  precisely  such  a  distortion  as  identified  by  Professor 
Nimmer  that  the  injunction  has  engendered  by  the  enforcement  of 
the  settlement  agreement.  Ironically,  the  trial  court  realized 
that  the  injunction  dealt  with  the  suppression  of  the  content  of 
Armstrong's  speech. 

.  .  .  The  information  that's  being  suppressed  in  this  case, 

however,  is  information  about  extremely  blame-worthy  behavior 
of  the  plaintiff  which  nobody  owns;  it  is  information  having 
to  do  with  the  behavior  of  a  high  degree  of  offensiveness  and 
behavior  which  is  meritorious  in  the  extreme. 

It  involves  abusing  people  who  are  weak.  It  involves 
taking  advantage  of  people  who  for  one  reason  or  another  get 
themselves  enmeshed  in  this  extremist  view  in  a  way  that 
makes  them  unable  to  resist  it  apparently.  It  involves  using 
techniques  of  coercion. 

(Exhibit  C,  at  p.  107.) 

Judge  Sohigian  recognized,  moveover,  that  in  addition  to 

being  malevolent,  Scientology  also  acts  dishonestly: 

There  appears  to  be  in  the  history  of  their  behavior  a 
very,  very  substantial  deviation  between  their  conduct 
and  standards  of  ordinary,  courteous  conduct  and 
standards  of  ordinary,  honest  behavior.  They're  just 
way  off  in  a  different  firmament  .  .  .  They're  the  kind 

of  —  it's  the  kind  of  behavior  which  makes  you  sort  of 
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be  sure  you  cut  the  deck  and  be  sure  you've  counted  all 
the  cards.  If  you're  having  a  friendly  poker  game  you'd 
make  sure  to  count  all  the  chips  before  you  dealt  any 
cards . 

(Exhibit  C,  at  p.  108.) 

The  injunction  at  issue  prohibits  Armstrong  from  exercising 
his  right  to  speak  on  the  basis  of  content,  that  is,  unless 
Armstrong  is  subpoenaed,  he  may  not  speak  on  the  subject  of 
Scientology  or  L.  Ron  Hubbard.  Such  content  control  is,  however, 
anathema  to  our  constitutional  scheme.  It  allows  an  organization 
which  abuses  "people  who  are  weak"  by  the  employment  of 
"techniques  of  coercion"  to  silence  one  of  the  most  effective  and 
knowledgeable  individuals  able  to  articulate  how  Scientology 
affects  individuals  "in  a  way  that  makes  them  unable  to  resist  it 
apparently. " 

[A]bove  all  else,  the  First  Amendment  means  that  government 
has  no  power  to  restrict  expression  because  of  its  message, 
its  ideas,  or  its  content.  [Citations.]  To  permit  the 
continued  building  of  our  politics  and  culture,  and  to  assure 
self-fulfillment  for  each  individual,  our  people  are 
guaranteed  the  right  to  express  any  thought,  free  from 
government  censorship.  The  essence  of  this  forbidden 
censorship  is  content  control.  Any  restriction  of  expressive 
activity  because  of  its  content  would  completely  undercut  the 
'profound  national  commitment  to  the  principle  that  debate  on 
public  issues  should  be  uninhibited,  robust  and  wide-open. 
[Citation. ] 

Police  Department  v.  Mosley  (1972)  408  U.S.  92,  96. 

The  injunction  enforcing  Scientology's  settlement  provisions 
is  the  most  blatant  form  of  content  control.  In  light  of  the 
evidence  before  the  trial  court,  it  is  clear  that  the  public  has  a 
substantial  interest  in  learning  the  truth  about  Scientology  from 
Gerald  Armstrong. 

Indeed,  in  the  litigation  in  America  concerning  Russell 
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Miller's  book,  Bare-Faced  Messiah  (1987  Penguin  Books)  2^J  Judge 


Leval  wrote: 

Hubbard  is  unquestionably  a  figure  of  legitimate  public 
concern.  As  the  founder  of  a  religion  drawing  vast  numbers 
of  adherents,  as  the  author  of  instructive  books  which  have 
sold  millions  of  copies,  and  as  a  figure  who  at  times  in  his 
life  sought  a  high  degree  of  publicity  and  at  other  times 
sought  seclusion  and  secrecy,  he  is  a  subject  of  great  public 
interest.  If  it  is  arguable  (which  I  do  not  judge)  that  his 
career  and  the  Scientology  religion  have  been  advanced 
through  deception,  this  is  certainly  a  subject  appropriate 
for  critical  exploration. 

New  Era  Publications  International  v.  Henry  Holt  and  Company,  Inc. 

(1988  S.D.N.Y.)  695  F.Supp.  1493,  1506. 

b.  Enforcement  Of  The  Injunction  By  Contempt 

Violates  The  Public's  First  Amendment  Rights 

The  First  Amendment  values  at  issue  are  not  limited  to 

Armstrong.  They  include  the  American  public  as  well. 

The  freedom  of  speech  and  of  the  press,  which  are  secured  by 
the  First  Amendment  against  abridgment  by  the  United  States, 
are  among  the  personal  rights  and  liberties  which  are  secured 
to  all  persons  by  the  Fourteenth  Amendment  by  a  state.  [^] 
The  safeguarding  of  these  rights  to  the  ends  that  men  may 
speak  as  they  think  on  matters  vital  to  them  and  that 
falsehoods  may  be  exposed  through  the  process  of  education 
and  discussion  is  essential  to  free  government.  Those  who 
won  our  independence  had  confidence  in  the  power  of  free  and 
fearless  reasoning  and  communication  of  ideas  to  discover  and 


26  The  preface  of  Bare-Faced  Messiah  is  dedicated  almost 
entirely  to  Armstrong  who  is  quoted  as  saying: 

"I  realized  I  had  been  drawn  into  Scientology  by  a  web  of 
lies,  by  Machiavellian  mental  control  techniques  and  by  fear. 
The  betrayal  of  trust  began  with  Hubbard's  lies  about 
himself.  His  life  was  a  continuing  pattern  of  fraudulent 
business  practices,  tax  evasion,  flight  from  creditors  and 
hiding  from  the  law.  He  was  a  mixture  of  Adolf  Hitler, 
Charlie  Chaplin  and  Baron  Munchausen.  In  short,  he  was  a  con 
man. " 

Bare-Faced  Messiah,  at  pp.  5-6.  This  man  is  now  silenced  by  an 
injunction  which  allows  Scientology  to  say  what  it  wants  when  it 
wants  regarding  him  in  all  its  litigations  while  he  can  only 
respond  if  subpoenaed  to  testify,  or  face  contempt  and  possible 
jailing. 
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spread  political  and  economic  truth.  Noxious  doctrines  in 
those  fields  may  be  refuted  and  their  evil  averted  by  the 
courageous  exercise  of  the  right  of  free  discussion. 
Abridgment  of  freedom  of  speech  and  of  the  press,  however, 
impairs  those  opportunities  for  public  education  that  are 
essential  to  the  power  of  correcting  error  through  the 
processes  of  popular  government. 

Thornhill  v.  State  of  Alabama  (1940)  310  U.S.  88,  95.  (Emphasis 

added. ) 

Since  the  goal  of  the  First  Amendment  is  "producing  an 
informed  public  capable  of  conducting  its  own  affairs,"  Red  Lion 
Broadcasting  v.  F.C.C.  (1969)  395  U.S.  367,  392,  "[t]he 

protection  of  the  public  requires  not  merely  discussion,  but 
information."  New  York  Times  v.  Sullivan  (1964)  376  U.S.  254, 

272.  Thus,  the  mark  at  which  the  First  Amendment  aims  is  "the 
widest  possible  dissemination  of  information  from  diverse  and 
antagonistic  sources."  Associated  Press  v.  United  States  326  U.S. 
1,  20. 

Since  the  "First  Amendment  forbids  the  government  to  regulate 
speech  in  ways  that  favor  some  viewpoints  or  ideas  at  the  expense 
of  others,"  City  Council  v.  Taxpayers  for  Vincent  (1984)  466  U.S. 
789,  804,  it  seeks  to  "preserve  an  uninhibited  marketplace  of 
ideas  in  which  truth  will  ultimately  prevail,  rather  than  to 
countenance  the  monopolization  of  that  market,  whether  it  be  by 
Government  itself  or  a  private  licensee."  Red  Lion .  395  U.S.  at 
390. 

It  is  precisely  what  the  First  Amendment  forbids  that  the 
trial  court  has  done.  Scientology  is  assisted  in  suppressing  the 
truth  known  by  Armstrong  so  that  it  can  monopolize  and  inhibit  the 
"marketplace  of  ideas"  where  the  American  public  will  judge  it. 

By  judicial  enforcement  of  the  settlement  agreement,  free  speech 
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through  the  medium  of  litigation,  on  issues  critically  affecting 
the  public,  through  Gerald  Armstrong,  is  censored.  Thus, 
Scientology  will  continue  to  victimize  "weak  people"  with  relative 
impunity.  This  is  intolerable. 

Scientology  apparently  bought  Armstrong's  right  to  free 
speech,  but  it  cannot  get  the  judiciary  to  do  the  dirty  work  of 
imposing  prior  restraints  for  it  so  that  it  can  violate  the  rights 
of  others  with  a  minimization  of  accountability  for  the 
consequences  of  its  conduct. 

"If  there  be  time  to  expose  through  discussion  the  falsehood 
and  fallacies,  to  avert  the  evil  by  the  processes  of 
education,  the  remedy  to  be  applied  is  more  speech,  not 
enforced  silence." 

Whitney .  274  U.S.  at  377.  "Speech  concerning  public  affairs  is 
more  than  self-expression;  it  is  the  essence  of  self-government. 

It  is  the  right  of  the  public  to  receive  suitable  access  to 
social,  political,  aesthetic,  moral  and  other  ideas  and 
experiences."  Ibid.  The  scope  of  the  First  Amendment  "goes 
beyond  protection  of  the  press  and  the  self-expression  of 
individuals  to  prohibit  government  from  limiting  the  stock  of 
information  from  which  the  members  of  the  public  may  draw."  First 
National  Bank  of  Boston  v.  Bellotti  (1978)  435  U.S.  765,  783.  The 
First  Amendment  protects  the  public  constitutional  interest  in 
receiving  information.  Kleindienst  v.  Mandel  (1972)  408  U.S.  753, 
762-63 . 

Publicity  is  justly  commended  as  a  remedy  for 
social  and  industrial  diseases.  Sunlight  is  said  to  be 
the  best  of  disinfectants;  electric  light  the  most 
efficient  policeman. 

Buckley .  supra .  424  U.S.  at  67. 

The  trial  court's  muting  of  Armstrong  is  the  enforced 
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deafening  of  the  public.  It  is  wrong  to  allow  a  criminal 
organization  to  buy  the  silence  of  its  greatest  critic, 
particularly  in  litigation.  The  content  of  speech  of  the  nature 
at  issue  in  this  case  cannot  be  sacrificed  on  the  altar  of 
settlement.  Such  would  be  an  affront  to  democracy. 

c.  The  Injunction  Violates  Equal  Protection 

Because  It  Creates  Classes  of  Litigants  Predicated 
Upon  A  Classification  Based  Upon  Wealth 

The  trial  court  treats  some  speech  on  the  subject  of 
Scientology  differently  from  others.  Thus,  this  Court  must 
address  the  injunction  in  terms  of  the  Equal  Protection  Clause  of 
the  Fourteenth  Amendment.  The  injunction  affects  Armstrong's 
right  to  freely  speak  through  the  medium  of  litigation.  This  is 
expressive  conduct,  speech,  manifested  in  the  truth-seeking 
function  of  judicial  proceedings.  Moreover,  the  injunction  does 
so  by  a  classification  formulated  in  terms  of  the  content  of  his 
speech,  that  is,  the  prohibition  is  tied  to  the  subject  of  L.  Ron 
Hubbard  and  Scientology.  The  injunction  creates  other 
classifications  regarding  Armstrong's  right  to  testify.  Under 
oath  pursuant  to  subpoena  he  may,  but  by  declaration  he  may  not. 
The  difference  between  the  two  is  money.  While  depositions  cost 
money,  declarations  don't. 

The  crucial  question  is  whether  there  is  an  appropriate 
governmental  interest  that  is  suitably  furthered  by  the 
differential  treatment. 

The  central  problem  with  the  injunction  is  that  it  limits 
Armstrong's  right  to  speak  in  adversary  proceedings  in  terms  of 
the  content  of  his  speech.  Others  may  speak  of  Scientology 
through  declarations;  he  may  not.  He  may  speak  on  all  subjects 
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through  declarations,  but  not  on  Scientology.  The  operative 
distinctions  are  (1)  the  subject  of  Scientology,  and  (2)  the 
money  required  to  purchase  speech  on  that  subject. 

".  .  .  [A]bove  all  else,  the  First  Amendment  means  that 

government  has  no  power  to  restrict  expression  because  of  its 
message,  its  subject  matter,  or  its  content."  Police  Department 
v.  Mosley,  supra .  408  U.S.  at  95. 

Necessarily  then,  under  both  the  Equal  Protection  Clause,  as 
well  as  the  First  Amendment,  the  government  may  not  select  "which 
issues  are  worth  discussing  or  debating"  by  enjoining  Armstrong 
from  discussing  Scientology  in  litigation.  Id.  at  96.  "There  is 
an  'equality  of  status  in  the  field  of  ideas,'  and  government  must 
afford  all  points  of  view  an  equal  opportunity  to  be  heard." 

Ibid.  A  fortiori,  this  concept  applies  in  litigation. 

Even  if  the  state  may  have  a  legitimate  interest  in 
controlling  the  content  of  Armstrong's  speech,  and  it  does  not, 
its  justifications  must  be  "carefully  scrutinized"  and  must  be 
"tailored  to  serve  a  substantial  governmental  interest."  Id.  at 
99.  In  view  of  the  fundamental  nature  of  the  rights  to  free 
speech,  and  to  association,  governmental  action  which  may  have  the 
effect  of  curtailing  these  freedoms  is  subject  to  a  standard  of 
review  of  strict  scrutiny.  Buckley .  supra .  424  U.S.  at  25. 

The  only  possible  governmental  interest  supporting  the 
injunction  is  the  settlement  of  lawsuits.  This  interest,  however, 
does  not  carry  the  weight  of  Armstrong's  speech  interest,  and  the 
requirement  that  the  only  way  litigants  can  have  access  thereto  is 
to  purchase  it.  The  value  of  Armstrong's  speech  interest  is  in 
providing  competent  proof  and  information  regarding  a  criminal 
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organization.  The  state's  interest  in  settling  lawsuits,  in  this 

case,  through  an  injunction  has  resulted  in  the  enforcement  of  a 

criminal  organization's  purchase  of  the  suppression  of  facts 

harmful  to  its  antisocial  goals. 

Since  the  injunction  describes  impermissible  speech,  not  in 

terms  of  time,  place  and  manner,  but  in  terms  of  the  subject 

matter  of  Scientology,  it  "slips  from  the  neutrality  of  time, 

place  and  circumstance  into  a  concern  about  content."  Ibid . 

Allowing  Armstrong's  speech  to  take  place  only  pursuant  to 

subpoena  -  which  costs  money  -  does  not  sanitize  the  content- 

control  imposed  by  the  injunction. 

[T]he  concept  that  government  may  restrict  the  speech  of  some 
elements  of  our  society  in  order  to  enhance  the  relative 
voice  of  others  is  wholly  foreign  to  the  First  Amendment, 
which  was  designed  "to  secure  'the  widest  possible 
dissemination  of  information  from  diverse  and  antagonistic 
sources,'"  and  "to  assure  unfettered  exchange  of  ideas  for 
the  bringing  about  of  political  and  social  changes  desired  by 
the  people."  [citations.]  The  First  Amendment's  protection 
against  governmental  abridgment  of  free  expression  cannot 
properly  be  made  to  depend  upon  a  person's  financial  ability 
to  engage  in  [or  prevent]  public  discussion. 

Buckley .  supra .  424  U.S.  at  48-49. 

Under  the  circumstances  of  this  case,  and  in  light  of 

Scientology's  criminal  history,  its  wholesale  violations  of 

citizen's  civil  rights,  and  Armstrong's  knowledge  thereof, 

settlement  does  not  outweigh  censorship.  There  is  a  less 

restrictive  alternative  -  completely  free  speech  -  whether  by 

declaration,  deposition  or  at  trial. 

The  right  to  redress  is  applicable  to  the  states  through  the 

Fourteenth  Amendment.  DeJonae  v.  Oregon  (1937)  299  U.S.  353,  364- 

65.  The  injunction  makes  a  distinction  based  upon  class  and 

wealth.  The  state  is  exempted  from  the  requirement  to  compel 
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Armstrong's  testimony  -  he  may  speak  voluntarily  with  agents  of 
the  state.  Ordinary  citizens  who  have  been  harmed  by  Scientology, 
and  who  do  not  have  the  benefit  of  the  power  of  the  state,  must 
pay  money  in  order  to  obtain  what  the  state  can  obtain  for  free. 

In  other  words,  to  obtain  Armstrong's  knowledge  of  Scientology, 
the  state  is  entitled  to  exercise  the  constitutional  right  to 
redress  of  grievances  for  free  while  an  ordinary  citizen  is 
restricted  from  such  constitutional  exercise  of  rights  based  upon 
wealth  because  he  or  she  must  pay  money  in  order  to  obtain 
Armstrong's  testimony  through  expensive  deposition,  at  trial,  or 
both.  The  government  is  not  permitted  to  do  this.  Douglas  v. 
California  (1963)  372  U.S.  353;  Harper  v.  Virginia  Board  of 

Education  (1966)  383  U.S-.  663;  Boddie  v.  Connecticut  (1971)  401 

U.S.  371. 

Indeed,  of  all  the  circumstances  conceivable,  it  is  a  vicious 
irony  that  a  criminal  organization,  masquerading  in  the  guise  of  a 
religion,  which  "[i]n  addition  to  violating  and  abusing  its  own 
members  civil  rights,  .  .  .  with  its  'Fair  Game'  doctrine  has 

harassed  and  abused  those  persons  not  in  the  Church  whom  it 
perceives  as  enemies,"  can  require  people  to  pay  for  evidence 
which  the  government  can  have  for  free.  As  stated  by  Judge 
Geernaert  when  Scientology  first  attempted  to  enforce  the 
settlement  agreement, 

I  know  we  like  to  settle  cases.  But  we  don't  want  to  settle 
cases  and,  in  effect,  prostrate  the  court  system  into  making 
an  order  which  is  not  fair  or  in  the  public  interest. 

(Exhibit  D  at  p.  52.) 

The  person  who  really  pays  for  the  injunction  at  issue  is  the 
litigant  who  doesn't  have  the  financing  to  pay  for  testimony. 
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III.  THE  CHARGING  DECLARATION  IS  INADEQUATE 

The  fact  that  Armstrong  stated  that  no  court  would  ever 
enforce  the  settlement  agreement  cannot  be  interpreted  into  the 
violation  of  an  injunction,  even  if  the  injunction  is  based  on  the 
agreement.  (Bartilson  Decl.  K  4.)  Therefore,  Scientology's  first 
alleged  violation  is  predicated  upon  a  non-fact  relative  to  any 
violation  of  the  injunction. 

Similarly,  Armstrong's  notification  to  Los  Angeles  Times' 
reporter  Robert  Welkos  of  the  issuance  of  the  injunction  is  a  non¬ 
fact  as  to  a  claimed  violation  of  the  prohibition  of  "voluntarily 
assisting"  a  claimant  against  Scientology.  (Bartilson  Decl.  «[  5.) 

Armstrong's  videotaped  interview  with  Jerry  Whitfield  is  no 
violation  because  Whitfield  is  not  litigating  any  claim  against 
Scientology.  Scientology  is  litigating  a  claim  against  Mr. 
Whitfield.  (Bartilson  Decl.  ^  21-22.) 

Armstrong's  communications  with  the  Aznarans  was  no  more  than 
inquiring  whether  or  not  their  fax  machine  was  turned  on.  (Ex.  D 
to  OSC  Appl.,  p.  448:9-449:4.)  Mr.  Armstrong  has  never  met  Tillie 
Good,  but  has  spoken  to  her  on  the  telephone  four  times.  (Id.  at 
451:22-452:3.)  Mr.  Armstrong  has  met  Denise  Cantin  once  at  Mr. 
Greene's  office  and  spoken  to  her  on  the  telephone.  (Id.  454:5- 
455:19.)  Mr.  Armstrong  met  Ed  Roberts  once  and  interviewed  him  in 
November  1991.  six  months  before  the  issuance  of  the  injunction, 
and  spoken  on  the  telephone  to  him  approximately  seven  times, 
fid,  at  455:20-457:17.)  The  foregoing  communications  illustrate 
the  difficulty  with  the  injunction's  overbreadth  and  ambiguity 
because  mere  telephone  calls  of  no  substance  that  do  not  relate  to 
the  special  skill,  talent,  or  knowledge  possessed  by  Armstrong 
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concerning  Scientology  cannot  be  in  violation  of  the  injunction. 
Moreover,  Scientology  should  be  estopped  from  asserting  that  the 
performance  of  routine  clerical  and  paralegal  duties  are 
violations  of  the  injunction. 

Armstrong's  letter  dated  December  22,  1992  to  David 
Miscavige,  with  copies  mailed  to  anti-Scientology  litigants  and 
lawyers,  does  not  trade  on  any  special  skill,  talent  or  knowledge 
he  possessed  regarding  Scientology.  Without  doubt,  it  is  an 
expression  of  Armstrong's  First  Amendment  right  to  Freedom  of 
Speech  as  well  as  his  position  that  the  "only  thing  in  the  world 
Gerald  Armstrong,  individual,  is  prohibited  from  doing  by  the 
'injunction,'  is  testifying  about  his  Scientology  history  and 
knowledge  without  first  accepting  the  perfunctory  subpoena."  (Ex. 
G  to  OSC  Appl .  at  p.  5)  In  addition,  since  it  is  an  attempt  to 
resolve  his  case,  it  falls  within  the  scope  of  the  judicial 
privilege  as  derived  from  Civil  Code  section  47  and  the  cases 
interpreting  it. 

CONCLUSION 

Based  upon  the  foregoing  points  and  authorities,  the  order  to 
show  cause  why  Gerald  Armstrong  should  not  be  found  in  contempt  of 
the  preliminary  injunction  should  be  discharged. 

Respectfully  submitted: 

DATED:  February  23,  1993 


Attorneys  for  Defendant 
GERALD  ARMSTRONG 
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PROOF  OF  SERVICE 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 

am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 

entitled  action.  My  business  address  is  711  Sir  Francis  Drake 

Boulevard,  San  Anselmo,  California.  I  served  the  following 

documents:  DEFENDANT  ARMSTRONG'S  MEMORANDUM  IN  OPPOSITION  TO 

ORDER  TO  SHOW  CAUSE  RE  CONTEMPT;  DECLARATION  OF 
JERRY  WHITFIELD  IN  OPPOSITION  TO  ORDER  TO  SHOW 
CAUSE  RE  CONTEMPT;  DECLARATION  OF  GARRY  L.  SCARRF 
IN  OPPOSITION  TO  ORDER  TO  SHOW  CAUSE  RE  CONTEMPT; 
DECLARATION  OF  FORD  GREENE  IN  OPPOSITION  TO  ORDER 
TO  SHOW  CAUSE  RE  CONTEMPT; 


on  the  following  person (s)  on  the  date  set  forth  below,  by  placing 
a  true  copy  thereof  enclosed  in  a  sealed  envelope  with  postage 
thereon  fully  prepaid  to  be  placed  in  the  United  States  Mail  at 
San  Anselmo,  California: 


Andrew  Wilson,  Esquire 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street,  Suite  450 
San  Francisco,  California  94104 

LAURIE  J.  BARTILSON,  ESQ.  Also  By  Fax 

Bowles  &  Moxon 

6255  Sunset  Boulevard,  Suite  2000 
Los  Angeles,  California  90028 


[x]  (By  Mail)  I  caused  such  envelope  with  postage  thereon 

fully  prepaid  to  be  placed  in  the  United 
States  Mail  at  San  Anselmo,  California. 

[  ]  (Personal)  I  caused  said  papers  to  be  personally  service 

on  the  office  of  opposing  counsel. 


[x]  (State) 


DATED: 


I  declare  under  penalty  of  perjury  under  the 
laws  of  the  State  of  California  that  the  above 
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